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1 Human Rights and 
National Insecurity
Alison Brysk

1

Human rights is the first casualty of unconventional war. Even in liberal
democracies, perceptions of national insecurity can rapidly destroy citizen
support for international law and democratic values, such as the rule of law
and tolerance. Political leaders and defense establishments arrogate the right
to determine national interest and security threat, undermining democratic
checks and balances and creating a politics of fear. When terrorist violence is
framed as a war—an uncontrollable, external, absolute threat to existence
and identity—it disrupts the democratic functioning and global ties of tar-
get societies. Terrorism has succeeded in destroying democracy when a
national security state, without the knowledge or consent of its citizens,
tortures and kills detainees, runs secret prisons, kidnaps foreign nationals
and deports them to third countries to be abused, imprisons asylum seekers,
spies on its citizens, and impedes freedoms of movement, association, and
expression on the basis of religion and national origin.

But some democracies do better than others, even in the face of over-
whelming threats. How can liberal democracies cope liberally? We can learn
from comparing experiences and exploring alternatives from the United
States, United Kingdom, Israel, Spain, Canada, and Germany. We find that
counterterror policies reflect a state’s history of threat and consequent insti-
tutional toolkit, the construction of its national interest, and the public’s per-
ception of the threat to that interest. Since similarly situated target states
advance different counterterror policies, to safeguard rights in the face of
threat we must analyze the influence of differing rights values, legal regimes,
incorporation of international norms, and legitimacy base for the exercise of
authority. If we can rethink national security so it is not a fixed defense of
borders by any means necessary, but an evolving mode of protection for cit-
izens from both external and institutional violence, human rights become
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neither a trade-off nor a luxury. Rather, they constitute an integral part of a
sustainable defense of the citizenry and the democratic political community.

This book considers the responses to security threat in policies regarding
the use of torture, detention, and civil liberties in the “best-case scenarios”
of developed liberal democracies: the United States, United Kingdom, Israel,
Spain, Canada, and Germany.1 Beyond comparing distinctive responses, as
members of the Western alliance and partners in multilateral endeavors,
many of our cases mutually influence policies, from the importation of the
“Israeli model” to the United States, to U.S. pressure on Canada. These cases
also display different phases of response to historical waves of terror. The
general trend shows that lessons learned from a previous phase eventually
improve responses that protect rights. Like Art and Richardson’s (2006)
wide-ranging study of prior democratic experiences with combating terror-
ist threats, we conclude that democracy is actually the best basis for a long-
term response.

From 9/11 to Abu Ghraib:

Is the Cure Worse than the Disease?

The now-infamous photos from Iraq’s Abu Ghraib prison—hooded, mana-
cled detainees subjected to torture and degradation at the hands of smiling
U.S. guards—were a veritable shot heard ‘round the world representing the
loss of human rights standards by a country founded on rule of law that had
invaded Iraq to establish democracy. While members of the George W. Bush
administration attempted to paint the behavior at Abu Ghraib as an isolated
incident, the scandal quickly became intertwined with related revelations:
extensive violations and indefinite detention at Guantanamo, dozens of
detainee deaths at U.S.-controlled facilities in Afghanistan and Iraq, at least
100 illicit extraditions (“renditions”) to outsource the torture of detainees to
abusive allies in the “war on terror,” thousands of undocumented and indef-
inite detentions within the United States, prolonged imprisonment and/or
summary deportation of immigrants and asylum seekers, and widespread
loss of civil rights under the Patriot Act and related changes in domestic
security policies and practices. Although the United States had not been
immune to historical abuses against dissidents and racial and ethnic minori-
ties, or to war crimes abroad, the extent, systematic design, and justification
of human rights violations following 9/11 was unprecedented (Ratner and
Ray 2004; Mayer 2005a, 2005b; Sidel 2004). Furthermore, the extensive
record of memos and debates within the Bush administration, as well as mil-
itary investigations, show that these abuses were the result of systematic
policies, not the excesses of pathological individuals.
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The 9/11 attacks—the catalyst for new U.S. counterterror policies—
unleashed a dynamic of escalating unconventional war described as a newly
necessary response to the threat of globalized terror networks. Yet that
response bears comparison to historic and comparative patterns of abusive
counterinsurgency, from Algeria to Argentina. The approximately 3,000
Americans who were tragically and reprehensibly murdered at the World
Trade Center and the Pentagon have not been honored by the similar num-
bers brutalized in Guantanamo, Abu Ghraib, Afghan battlefields, and third-
country renditions—nor by the now estimated 150,000 Iraqi civilians killed
since the U.S. invasion. There is no credible evidence that post-9/11 policies
have improved the security of American citizens or prevented further
attacks (Benjamin and Simon 2004), and indeed a lack of intelligence coor-
dination and multilateral support—which the 9/11 investigations suggest
increased U.S. vulnerability—has only been exacerbated by the new na-
tional security state (9/11 Public Discourse Project 2005; Pfaff 2005). Of 417
suspects charged in terror-related investigations, only 39 have been con-
victed—most of lesser charges (Shane and Bergman 2006). The only coun-
try where attacks arguably have been forestalled, the United Kingdom, has
followed a distinctive model incorporating much greater accountability to
the rule of law (albeit not absent abuses). At this point, it seems fair to say
that the cure has been worse than the disease (Hersh 2004).

At the same time, a historic weakness of U.S. security policy and scholar-
ship has been a reluctance to consider relevant comparative experience. That
is the goal of this volume. This gap is especially ironic since national security
by definition must occur within an international context of interaction with
allies, enemies, and border-crossing flows and forces. Cross-national compar-
isons reveal a broader set of potential responses to national insecurity that
can often provide a more justifiable mode of protection for citizens.

The case studies in this book analyze the determinants, incidence, and
implications of counterterror policy in terms of human rights, comple-
menting several recent theoretical and global examinations (Wilson, ed.,
2005; Roth and Worden 2005). We find that counterterror policies are deter-
mined by the construction of national security, struggles between legal
regimes and the politics of fear, and the international context.

The Construction of National Security

Historical experience plays a dynamic role in the construction of national
security, as states learn and institutionalize different modal responses to the
trauma of war, previous terrorist threat, shifting national and regional
boundaries, and alliances (Katzenstein 2003). For example, whereas the



United States faced 9/11 with a relative dearth of recent security doctrine
and an emerging default unilateralism, Germany had absorbed a systematic
reconstitution of its identity following defeat in World War II, previous
democratic response to a more manageable terrorist threat during the 1970s,
and a strong normative and institutional commitment to European regional
security. Such baseline experiences are renegotiated by national elites when
new threats emerge, by reference to broader constructions of national secu-
rity by their own publics, security forces, experts, and the international
community.

Does national security mean the protection of borders, citizens, or gov-
ernment? As authorities face a variety of internal and external threats to
public order, a critical question in their response will be, security for
whom? This, in turn, depends on whether the state is conceived as a terri-
torial, ethnic, democratic, or cosmopolitan political community. Each of
these conceptions dictates a corresponding orientation to national secu-
rity: sovereignty for territory, nationalism for ethnic membership, citi-
zenship rights for democratic domestic community, and international law
for global community.

Perception of the source of threat is also crucial, that is, security from
what? Is the use of violence by nonstate actors constructed as a war (local,
global, or metaphorical), crime, social conflict—or even a state of nature?
National defense will depend upon who is being defended from what.
Security from conventional war dictates military means, typically partially
restrained through the Hague and Geneva Conventions, whereas uncon-
ventional war downplays interstate laws of war and multilateral alliances. In
contrast, control of criminal violence is usually subsumed in democratic
legal systems, although it may be less subject to international monitoring
and standards. The view of terrorism as an expression of social conflict
reflecting comprehensible grievances (albeit not necessarily justifiable) has
not been widely accepted by the cases in our study, but would theoretically
articulate with global initiatives of developmentalism, humanitarian inter-
vention, and/or conflict prevention in source areas—something resembling
a human security perspective.

Furthermore, all of these types of states and national defense concepts are
most at risk for systematic violations of rights when challengers are defined
as “evildoers” beyond the scope of human community. When terrorists are
inscribed as part of a state of nature—a transhistorical plague, or “enemies of
humanity,” as pirates once were—they forfeit even the rights of enemies or
criminals. Since terrorists reject the distinction between soldiers and civilians
by definition, the stage is set for the state to respond in kind. National secu-
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rity ideology can predispose or exacerbate obedient enactment of total sup-
pression, when counterinsurgency is predicated on eradicating the identity
and existence of the Other, not just controlling the illicit use of violence.
Although legitimate war and policing commonly resort to the dehumaniza-
tion of their target group, counterterror policies against an unmarked threat
that crosses both identity boundaries and state borders are especially prone to
this political imaginary, as a psychological defense against radical uncertainty.

What do these constructions of national insecurity mean for universal
standards of individual human dignity? Territorial states defending their
sovereignty against unconventional war, such as the United States, may
quickly trade their internal democratic commitments against external
threat; human rights stop at the water’s edge. Ethnic states like Spain will
also face severe challenges, but will be more successful at maintaining rights
standards when challengers are defined as internal criminals subject to
domestic standards rather than external ethnic enemies. Further along the
spectrum, states with cosmopolitan identities like Germany or strong citi-
zenship regimes such as Britain should be more responsive to universal
norms. Although all states reflect some shifting blend of security identities
and threat perceptions, we can identify dominant characteristics and link
them to rights outcomes. However, all liberal democracies now face the addi-
tional challenge of a post-neoliberal securitization of state identity, in which
the shrinking welfare state reinscribes its role as a guardian of public order.
But when security from unconventional threat overwhelms public deliber-
ation and the rule of law, national insecurity becomes a recipe for human
rights abuse.

“Dirty War” on Democracy: The Politics of Fear

All social systems include some rule-governed coercive responses to unau-
thorized violence. But when states’ monopoly of coercion is challenged by
domestic or transnational wielders of violence, rather than by competing
militaries, some leaders argue and citizens come to believe that conventional
defense cannot protect them. The politics of fear includes the construction of
threats as total and unknowable, enemies as subhuman Others, and the use
of force as a healthy and necessary assertion of identity that overrides the
rights of potential enemies. In times of national insecurity, paternalistic
elites manipulate primal fears to answer the question, security by whom? by
narrowing decision making into the executive branch of government, and
even within an individual executive.

Under conditions of national insecurity, security elites often invoke
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“states of exception” to suspend the rule of law, which may also include
derogations of international commitments. They argue that individual
rights to liberty are trumped by the collective right to security—and fear-
ful publics often support such arguments. “Necessity,” they claim, knows no
law. Democratic institutions that check executive and military power are
denigrated, courts evaded, and opposition parties co-opted. And when secu-
rity threats are constructed as total war, the need for intelligence becomes
the overwhelming logic of counterinsurgency, all of which shifts military
doctrine and institutional forms toward military dominance, executive priv-
ilege, the use of special forces, and the unchecked power of intelligence
agencies.

The unpredictability of terror heightens its disruptive impact, especially
in open societies whose functioning depends on high levels of flow of people,
production, and communication across borders, as Richard Falk’s chapter in
this volume makes clear. National insecurity as radical uncertainty pushes
state policies toward three distinct but linked distortions of democracy and
the rule of law: state terror, the use of torture, and outsourcing of the state’s
“legitimate monopoly on coercion.” State terror is the adoption of unac-
countable unofficial structures and tactics by state agents that shadow the
official national security state, “fighting fire with fire” through the creation
or redeployment of special forces, and practices such as targeted assassina-
tion.These forces use torture, which eventually spreads through regular mil-
itary and police units in the speculative belief that it can yield information on
the hidden enemy—even though that belief has proven ineffective and even
counterproductive in the larger political struggle. In a related vein, states
seek to escape from accountability for the indiscriminate and illegitimate use
of force in counterterror by creating grey zones of governance: quasi-
autonomous units like paramilitaries and private security contractors, off-
shore and clandestine detention centers, and closed military tribunals (Lely-
veld 2005).

Although these developments have occurred in somewhat parallel fash-
ion across threatened democracies, the ideology and practices of national
insecurity have been accepted more readily in some cases than in others. For
example, U.S. security deliberations revealed in the Guantanamo and Abu
Ghraib investigations show that presidential directives, Justice Department
memos, and military commanders consistently argued for the permissibil-
ity of coercive interrogation in terms of intelligence gathering and system-
atically created parallel zones and units of state violence (Danner 2005;
Margulies 2006). By contrast, Britain’s Law Lords ruled against indefinite
detention, and even after the July 2005 London bombings the British Parlia-

6 / Alison Brysk



ment debated and modified a proposed extension of the period of preventa-
tive detention.

This variation in policies can be mapped against variation in prior legal
regimes, which are reinforced or reconstructed in response to terror. Uni-
tary legal regimes such as Germany’s apply uniform legal standards derived
from universal norms to all members of the political community, backed by
ample processes of judicial review. Legal regimes such as Britain’s depart
from the same standard but permit rule-bound derogations from interna-
tional standards and transparent modifications of domestic norms.
Conflicted polities like Israel often host differential legal regimes in which
universal standards and legal recourse apply to only one part of the popula-
tion. The most anomalous and disturbing trend has been the move by the
United States away from a regime similar to Britain’s and toward the con-
struction of a systematic parallel zone of illegality, a grey zone of state
action not subject to legal standards but operating alongside a standard lib-
eral democratic regime. This grey zone is replete with military tribunals,
unregistered detentions, and other features characteristic of authoritarian
dictatorships.

The International Context

Despite the hegemonic ambitions of the United States and the nationalist
character of other targets of terror, no nation really acts alone in construct-
ing national security. The globalized threat of transnational terror networks
is matched by the international norms of human rights and the necessity of
multilateral cooperation. Counterterror policies are not just comparable but
are constructed across states by relations of power and influence. In a col-
laborative vein in which multilateral cooperation has pulled human rights
performance up, the European Union has pressed member states to set
human rights as a standard for common response. At the opposite end of the
spectrum, the United States, as a global hegemon, has pushed allies toward
a lowest common denominator of total-war counterinsurgency tactics. For
example, the United States has successfully pressured traditionally respect-
ful countries like Sweden and Canada to participate in illegal and abusive
renditions of their citizens to torture zones.

International power, law, and cooperation push and pull counterterror
policies, but we find the overriding framework is the way in which interna-
tional factors affect domestic perceptions of national interest and legal
regimes. Thus, Germany’s investment in a European notion of national
interest and legality overcomes the imperatives of security cooperation with
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the United States. Britain’s human rights record with respect to counterter-
rorism reflects a balancing act between a U.S.-influenced interpretation of
national insecurity and the European Court’s conditioning of domestic legal
regimes. In Spain, the combination of direct threat and lessons learned from
domestic legal deviations produced a reaction against U.S. influence and a
rewriting of national interest in more rights-respectful terms.

The Goal: Human Rights as Human Security

What does it mean to respect human rights in security policies? Human
rights constitute a set of universal norms that limit the use of legitimate
force in order to preserve human dignity: the physical security and freedom
from fear that are our birthright. Counterterror policies involve the state’s
use of coercion to control violence by nonstate actors, and thus intrinsically
involve potential threats to the freedom and bodily integrity of subjects of
state power. A rough international consensus on minimal basic rights of the
person is codified in the collective overlapping norms of the Universal
Declaration of Human Rights, the International Covenant on Civil and Po-
litical Rights (ICCPR), the Geneva Conventions, the Convention on Geno-
cide, and the Convention against Torture. These international legal instru-
ments, along with emerging global jurisprudence, stipulate that legitimate
national defense must not involve unregulated assassination, torture, sys-
tematic targeting of civilians, covert or indefinite detention, cruel and inhu-
mane punishment or prison conditions, or systematic suppression of iden-
tity (Forsythe 2000). It is against this benchmark that the United Nations
Human Rights Commission condemned U.S. counterterror policy in Guan-
tanamo as a violation of articles 7, 9, 10, 14, and 18 of the ICCPR, as well as
articles 1, 3, 12, 13, and 16 of the Convention against Torture—both core
standards the United States has endorsed and promoted abroad (United
Nations, Economic and Social Council, Commission on Human Rights,
2006).

While international law is both an expression and a legitimation of
human rights norms, the case for universal human rights rests on a deeper
range of philosophical foundations. Numerous religious and moral tradi-
tions that predate and transcend national identities assert human rights as
an absolute defense of human dignity and equal moral worth (although
religious conceptions often exclude nonbelievers) (Ishay 2004). If these tra-
ditions or their modernized successors are accepted as the goal of political
community, their version of human rights would be a national value not
generally subject to trade-offs or political calculus.
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In the liberal democratic model of the modern state, human rights is also
written into the constitution of the body politic—albeit in a more contin-
gent way. The social contract that legitimates the state’s monopoly on coer-
cion is premised on the rule of law. Liberal states provide not only order but
governance—predictable, accountable access to a system of bounded social
control. The state’s right to rule and broad basis of participation are the pro-
tection of individual integrity and liberty (Orend 2002).

But human rights is also justified on pragmatic grounds that mix freely
with cosmopolitan, absolute, and liberal foundations. Human rights are not
just right—they are argued to produce more peaceful, stable, democratic,
developed, or sustainable societies. The apogee of this position is represented
by the book In Our Own Interest, by William Schulz, the president of
Amnesty International USA (Schulz 2001). Schulz’s book is a brief for the
promotion of human rights as the prudent pursuit of long-term national
interest that links human rights to global goods as diverse as public health,
beneficial trade patterns, and environmental preservation.

These bases for human rights stand in a variety of relationships to
national security and human security. If security itself is conceived as a uni-
versal individual right, the foundation of counterterror would be the pro-
tection of the individual from both external threats and state violence.
Human rights expand the social contract of citizenship, in which the state
guarantees both order and justice in return for collective allegiance, to a uni-
versal claim. But under conventional constructions of security, that claim
too often collides with the state’s enforcement of internal authority and
national defense. A broader notion of national security that includes the
state’s responsibility to provide security for its citizens implies more rights,
not less (Wilson 2005).

Academic Constructions of National Security

Academic and legal constructions of national security have both interpreted
and influenced counterterror policy. The paradox of a democratic national
security state is that while specific counterterror policies may not be known
or challenged, the overall national security ideology is potentially subject to
civil society debate and usually submitted to some form of legislative and/or
judicial review. In the United States the White House, Pentagon, and Depart-
ment of Justice sought legal opinions on the status of POWs and legitimate
methods of interrogation prior to drafting policy, while the German Parlia-
ment has received studies and recommendations from the German Human
Rights Institute. In some cases, mainly in Europe, academic critique has sup-
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ported a mobilized and transnationalized civil society, while the debate
among U.S. academics has been more oriented to domestic standards and
government action. Social scientists and legal scholars have reflected a rep-
resentative range of positions on the potential for a trade-off between human
rights and security.

The realist position epitomized by U.S. government legal analysts such
as John Choon Yoo was laid out in academic terms—prior to 9/11—by
Frank Biggio. Adopting the statist perspective associated with Realpolitik,
this school advises the untrammeled pursuit of national interest and sover-
eignty as the right and duty of democratic leaders. Since terrorism is repre-
sented as a total threat to the existence of democratic societies, unilateral and
preemptive actions are justified as a defense both of the hegemon and of the
stability of the world order. Such perspectives are usually coupled with a
reading of terrorism as war, an assertion that the threat is unprecedented,
and a description of strategic scenarios in which intelligence is paramount to
the survival of the political order. Biggio specifically argues that acts of ter-
rorism should be considered acts of war under international law, and that
terrorists forfeit both national and humanitarian protection as “enemies of
mankind” meriting universal prosecution by any means necessary.“Although
acts such as military strikes against terrorist camps, kidnapping terrorist
leaders, or assassinating terrorist leaders may be illegal under international
law, moral justification could make them tolerable and allow for emergence
into customary international law” (Biggio 2002: 38).

In direct contrast to this position, civil libertarian legal scholars and
human rights advocates argue for the applicability of international law and
the supremacy of international human rights over national interest. For
example, U.S. legal scholars demonstrate the incompatibility of U.S. use of
military tribunals with the U.S. Constitution and international treaties
(Wallace and Kreisel 2003; Fitzpatrick 2003). European legal scholars also
tend to concentrate on the compatibility between counterterror policies and
international law (such as the special issue of the European Journal of
International Law 15[5], 2004), with special attention to the European
states’ multilevel regional as well as global institutional commitments
(Warbrick 2004). Legal scholars show that U.S. counterterror policies
embody discrimination among ethnic and religious groups, between citizens
and noncitizens, among citizens of various foreign countries, and against
refugees (Roberts 2004; also see Goldstone 2005).

While civil libertarian scholars do not usually address the political context
of national security policy like their realist peers, human rights advocates like
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Amnesty International’s Paul Hoffman and Human Rights Watch explicitly
argue for the pragmatic as well as the principled role of human rights stan-
dards in counterterrorism. After pointing out the contravention of universal
norms by coercive interrogation, preventative detention, profiling, and ren-
ditions, these authors also argue that they are ineffective responses to terror
that undermine international cooperation and erode public support (Hoff-
man 2004, Human Rights Watch 2003, 2004b).The comparative legal scholar
Kim Scheppele provides an incisive and comprehensive argument for the
sociological value of constitutionality and international law in the face of
“states of exception” (Scheppele 2004). For normative as well as prudential
reasons, many civil libertarians argue for an absolute respect for human
rights. However, some variance is possible through derogations: many inter-
national human rights norms (notably the ICCPR) already countenance a
sliding scale of unbreachable core human rights of bodily integrity, sur-
rounded by a penumbra of civil liberties that may be suspended temporarily
in true emergencies—subject to international and judicial review (also see
Howard Adelman’s chapter in this volume).

But the novel scholarly position in the post-9/11 world is the cluster of
historically liberal analysts who accept the logic of a trade-off between
human rights and the new security threat, and struggle to reconcile the
norms and processes of democracy with the selective derogation of core
universal standards. The civil liberties attorney Alan Dershowitz has argued
for the permissibility of the isolated and supervised use of torture to gain
intelligence in situations of imminent threat to public security (Dershowitz
2002). Others argue for an unregulated trade-off (Posner 2005). However,
many analysts have questioned the plausibility, logic, and historical evi-
dence of the oft-cited scenario of a “ticking bomb” that can be defused by
information revealed through torture (Luban 2006).

Similarly, the Harvard law professor and former Deputy Attorney
General Philip Heymann concludes that preventative detention may be jus-
tified albeit unpopular, and that “outsourcing” is justified:

The United States can reap the benefits of these activities, forbidden by
international human rights conventions . . . if we attempt to export the
counterterrorism costs of extensive searches, electronic surveillance,
coercive interrogation, and limitations on association, detention, and
speech. Each of these measures, controlled or forbidden by the United
States Constitution, are likely to be promising ways of obtaining needed
information about terrorists’ plans and of otherwise preventing terrorist
initiatives. (Heymann 2002: 454)



Heymann organized a Harvard conference in 2004, in conjunction with the
Department of Justice, for experts to design democratic mechanisms of con-
trol for the suspension of guarantees and the use of coercive measures.

Michael Ignatieff’s The Lesser Evil offers the most extensive develop-
ment of the position he labels a middle course between a pure civil libertar-
ian position and a totally pragmatic trade-off of human rights to national
security. Although eschewing torture, illegal detention, and unlawful assas-
sination, he nevertheless argues that “necessity may require us to take
actions in defense of democracy which will stray from democracy’s own
foundational commitment to dignity” (Ignatieff 2004: 8). Thus, Ignatieff
relies on democratic process—such as public debate, judicial review, and
sunset clauses—to determine the appropriateness of measures that may
violate international or even constitutional standards. Although he does not
specify a package of acceptable policies, at various times Ignatieff refers to
government adoption of emergency powers, forms of coercive interrogation
short of torture, nondiscriminatory preventative detention, and suspensions
of civil liberties such as free speech and assembly. He goes on to state that
“judicial responses to the problem of terror . . . are no substitute for military
operations when terrorists possess bases, training camps, and heavy
weapons” (Ignatieff 2004: 20). Although Ignatieff subsequently modified
the acceptable equations for the trade-off in the wake of revelations of U.S.
abuses, his calculus remains utilitarian (Ignatieff 2005). In contrast to his
fellow post-liberals, who argue that trade-offs are required because the
threat of terror is unprecedented, Ignatieff bases his conclusions on an
extensive comparative and historical study of previous counterterror expe-
riences, including several of the cases presented in this volume (Northern
Ireland, Israel, and Germany). We contest his conclusions in the course of
this book.

Critics of the post-liberal position (including this author) insist on the
indivisibility of human rights and contend that the selective rejection of
some rights leads ineluctably to the violation of core boundaries of torture,
murder, and inhumane imprisonment. The slippery slope from select cases
of legally mandated coercive interrogation to widespread use of torture can
be seen in Israel, while the abuse of preventative detention and its link to
inhumane imprisonment and torture is evident in Guantanamo and Abu
Ghraib (Mayer 2005a, 2005b). Populism is no substitute for democratic legal
boundaries: public debate on the suppression of violent challengers will not
necessarily deter majorities from democratically endorsing violations of the
rights of Others, as several of these authors have recognized in previous
writings (Sullivan 2005). Ignatieff and Heymann’s versions of a sliding-
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scale rule of law adjusted for the level of security threat simply displace the
derogation of human rights standards to an unbounded process subject to
the same dangers as the Weimar Republic’s Nuremberg Laws, and unac-
countable to international norms. As Wilson avers, “lesser evil advocates
have been wildly overconfident about the probity of government and the
ability of democratic institutions to monitor closely the boundary between
coercion and torture. The evidence points to the contrary view.” (Wilson
2005: 20). Simply put, human rights undergird democracy.

After criticizing many of the hidden assumptions of the argument for
trade-offs, David Luban concludes that the abstract question of trading
someone else’s liberty for our own unverifiable claims of collective security
is the wrong question. Luban reminds us that concrete experiences of the
history of rights restrictions in the name of national security teach us that
the ultimate impact is both more personal and more universal. Thus, he con-
tends that the real question is, “How much of your own protection against
bureaucratic errors or malice by the government—errors or malice that
could land you in jail—are you willing to sacrifice in return for minute
increments in security?” (Luban 2005: 256).

Like all academic research on complex and consequential policy debates,
our first task is to frame the debate on human rights in hard times by ask-
ing the right questions. We can transcend the false trade-off of human rights
for national security if we ask, “security for whom?” “security from what?,”
and “security by whom?” It is a sign of the interconnectedness of both the
global threat to democracies from terror and the global project of human
rights that we have come together as scholars from half a dozen countries to
bring comparative perspectives and information to this international debate.
Our conclusion is that national security requires human security, and that
global human security must be based in global human rights.
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2 Encroaching on the Rule of Law
Post-9/11 Policies within the United States
Richard Falk

14

There are several distinguishing features of the American response to the
9/11 attacks that should be considered in evaluating post-9/11 U.S. govern-
mental encroachments on the rule of law. These contextual elements sug-
gest that comparisons with the counterterrorist practices of other countries
need to take account of the specificities of the American situation that make
it a case apart. Distinctive elements help us understand the course taken by
the Bush administration after 9/11 that would remain incomprehensible if
viewed purely from a counterterrorist perspective.

Most prominent among these elements was a preexisting neoconserva-
tive blueprint for a more interventionary American foreign policy, espe-
cially in the Middle East. Also important was the role of the United States
as the one and only global state, with strategic interests and military
deployments spread around the entirety of the globe. In this respect consid-
erations other than counterterrorism became so influential in shaping the
American response to 9/11 as to overwhelm the manifest security concerns
raised by even terrorist threats of unprecedented magnitude. Adding to the
confusion is the continuing attempt of the Bush administration to validate
policy by insisting upon a counterterrorist rationale even though other
explanations are far more convincing. The official justifications for the Iraq
policy by the Bush White House can be contrasted with the judgment of
critics that undisclosed motivations are the best explanation of the policies
being pursued, which is one way of showing why it is misleading to take
counterterrorist justifications at face value.1

Such considerations greatly complicate comparisons with the countert-
errorist approaches adopted by other countries, which were by and large
narrowly and straightforwardly focused on addressing the terrorist threat.
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It is my contention that the United States government, at least after the
Afghanistan war, was pursuing several different and incompatible strategic
goals under the rubric of “counterterrorism.” And furthermore, that its
leadership, whether consciously or not, jeopardized counterterrorist goals so
as to pursue a far wider world-order design involving grand strategic goals
associated with regional supremacy in the Middle East, security with respect
to regional energy supplies and pricing, long-range Israeli security, and the
containment of political Islam.

At the same time, because American society was mobilized and propa-
gandized around an essentially counterterrorist agenda, the steps taken to
impair the human rights of citizens and others do resemble the circum-
stances of other countries, especially Israel, whose governments felt that the
very survival of the country was being threatened a few years ago by the
severity of the terrorist threat. Beyond this, the nature of al Qaeda and the
threats it poses are both elusive in nature and changing through time, and
although real, have been manipulated by American leaders so as to obscure
the pursuit of more controversial strategic goals. For this reason it is diffi-
cult to tell whether there exists an authentic basis for concern about the
alleged vulnerability of American society to terrorist attacks of a magnitude
similar to or greater than that of 9/11.

Comparisons with the responses of other governments to major terror-
ist incidents may be helpful, especially the questionable functionality of the
immediate American decision to treat its post-9/11 counterterrorist cam-
paign as a species of warfare (as in the term “war on terror”), rather than as
a challenge calling for enhanced law enforcement, reinforced as necessary by
paramilitary operations. It seems likely that many of the worst excesses of
governmental abuse in the United States might have been avoided if the
response to the attacks had been described as massive crimes to be addressed
by law and order mechanisms appropriate for a counterterrorist response.
The international legal framework applicable to war is premised on armed
conflict between sovereign states, and is not entirely suitable to govern
interactions in conflicts involving nonstate actors.

While favoring an approach rooted in criminal law, reliance on law and
order techniques would not necessarily avoid abusive behavior, and would
likely raise of its own human rights and related concerns. The serious abuses
of governmental authority by Britain, France, Germany, and Israel in the
treatment of terrorist suspects by national police and intelligence forces
suggest that security pressures seem almost always to erode human rights
even if “war” is not declared. The United States, perhaps because of its geo-



graphic position, history, and self-righteous political culture, is more in-
clined than other states to resort to unrestrained behavior once it finds itself
at war. This is especially so if the war was initiated by the adversary, is not
against a foreign state, and the opponent has been officially depicted as
“evil.”2

It is also true that the spectacular character of the 9/11 attacks, as well as
their transnational locus and the inflammatory language of Osama bin
Laden, made the American response by way of war seem more appropriate
than in other countries, with the possible exception of Israel, which faced a
Palestinian war of liberation that pursued its goals by traumatizing tactics,
including a wave of suicide bombings aimed at the civilian heartland of
Israeli society. For these reasons, also, it is necessary to condition compar-
isons with respect to counterterrorist policies by reference to the national
context of the United States, reinforced by the unique circumstances sur-
rounding the 9/11 events.

Yet although we need to treat American counterterrorism as sui generis,
comparisons can be instructive and useful for the future. For instance, the
March 11, 2004, Madrid train bombings contributed to a repudiation of
Spanish participation in the Iraq war, embodied in a widely popular slogan,
“no to war, no to terrorism.” Such an option has not been put on the table
by the United States, even by the Democratic party, because the Iraq war’s
strategic stakes have been regarded by the entire American political main-
stream as so far justifying the commitment even as it becomes plain that it
diverts resources and energies from the more efficient pursuit of countert-
errorist objectives. As of the end of 2006, the rising costs of the American
occupation of Iraq may be approaching a tipping point that will swing the
policy in the direction of phased withdrawal. Yet this is by no means
assured. Israel’s summer 2006 war in Lebanon demonstrated the volatility
of political life in the region, as well as reminding the world of the persist-
ing Israeli-American strategic commitment to reconfigure the politics of
the region.3 The currently escalating confrontation with Iran could easily
produce a new cycle of political violence, with extremely dangerous re-
gional, even global, implications.

The chapter is divided into two main parts. The first section identifies
several areas of American distinctiveness as relevant for understanding both
the United States’ particular approach to counterterrorism and as the foun-
dation for comparison with the policies adopted by other likeminded coun-
tries faced with terrorist threats. The second section discusses some of the
inroads on human rights as fallout from the intensity of the counterterror-
ist campaign.
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General Considerations

The Pre-9/11 Atmosphere

It is misleading to associate the totality of pressures on American freedoms
as following from 9/11. In direct response to the 1995 bombing of the Alfred
P. Murrah Federal Building in Oklahoma City, the Clinton administration
responded by enacting in 1996 the Anti-Terror and Effective Death Penalty
Act. In many ways this pre-9/11 law anticipated the looseness of definitions
associated with Bush-era criminalization, especially of what constitutes
“terrorism,” as well as the comprehensiveness of governmental authority so
widely criticized and ardently defended. This controversy has continued,
surrounding the enactment and implementation of the Patriot Act, which
was renewed in 2006 amid a much sharper debate than in 2001 when
Congress acted as a virtual rubber stamp. The new legislation retains most
of the features of the earlier version of the Patriot Act, although a few minor
modifications are sensitive to civil liberties (Mertus 2005: 320).

There was in 1995 little criticism of a governmental response that
seemed unconcerned about the menace posed by purely domestic sources of
the extremist violence (the work of right-wing militias) directed at impor-
tant civilian and governmental targets. In retrospect, it seems odd that
although a federal office building was the target of Oklahoma City bomb-
ing, there was immediately fashioned a counterterrorist response directed at
purely international sources of terrorism. What still seems surprising is the
apparent unconcern in Washington with continuing threats of political vio-
lence stemming from American right-wing militias, as well as the preoccu-
pation even in the 1990s with terrorist threats emanating from Arab coun-
tries in the Islamic world. In this respect, the American legal system was
predisposed to erode rule-of-law constraints on enforcement activities prior
to 9/11, especially if the abandonment of individual rights involved Islamic
suspects who were foreign nationals. In contrast, the British government’s
response to the July 7, 2005, London bombings—which involved young
Islamic extremists who were born and raised in Britain—focused on the
domestic locus of the main terrorist threat now confronting the country.

Perhaps more to the point in the U.S. context is the long period of the
Cold War, during which—directly and indirectly, especially under CIA aus-
pices, and in the course of a series of Third World interventions—many
abuses were committed in a manner that prefigures the patterns of abuse
that have been revealed since 9/11.4 The Cold War atmosphere of conflict
waged on the global stage provided a strategic rationale for the adoption of
tactics inconsistent with international humanitarian law, a dynamic that
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reached its climax in the course of more than a decade of warfare in Indo-
china.5 With a logic rather parallel to the current counterterrorist discourse,
think tanks in the United States during the 1960s and 1970s were working
on aspects of security policy emphasizing the specific challenges of what was
then being described as “counterinsurgency warfare.” As in Iraq these days,
during the Vietnam War it was often impossible for American firepower to
distinguish enemy soldiers from the civilian population. There were at the
time elaborate justifications put forward for coercively separating the pop-
ulation from insurgents by relocation in strategic hamlets, and the like. This
perspective led to the adoption of legally and morally dubious practices such
as the Phoenix Program of large-scale civilian assassination. The systematic
interrogation of captured enemy combatants was followed by many crimi-
nal practices, including the notorious act of throwing Viet Cong suspects
from helicopters to terrify other prisoners to divulge information. As in the
war on terror, the Vietnam War showed the limitations of military superi-
ority when the stakes of conflict involve the political future of an occupied
country that mounts a strong nationalist backlash. The frustrations of such
a stymied war effort contributed a strong incentive by the United States to
abandon the laws of war so as either to gain information about their
Vietnamese adversary or to ignore the distinction between civilian and com-
batant because the information needed to confine firepower to military tar-
gets was unavailable. There, too, the enemy was accused of deliberately
intermingling weapons and combatants with the civilian population. It is
instructive, and somewhat discouraging, to look back to the Vietnam War to
gain insight into the encroachments on international humanitarian law that
have been associated with the war on terror.

The Primacy of Geopolitics

In decisive respects the geopolitical tail has been wagging the counterter-
rorist dog during the Bush presidency. The domestic intensification of a pol-
itics of fear and anger seems mainly associated with mobilizing American
society to support a much more militant and controversial global security
strategy that had been articulated and advocated by prominent neoconser-
vatives well before George W. Bush was elected president in 2000. Chief
among those advocating such a strategy was the Project for a New American
Century (PNAC), a think tank co-founded by William Kristol and Robert
Kagan. Its report released in September 2000, Rebuilding America’s Defenses,
is notable for its recognition that the political climate in the United States at
the time would not be conducive to an aggressive geopolitics unless “a new
Pearl Harbor” awakened the American people to the dangers (and opportu-
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nities) of the post-cold war world.6 Significantly, the neoconservative world-
view prior to 9/11 was not at all preoccupied with the threats posed by
international terrorism, but its attention was primarily focused on so-called
rogue states, especially Iraq and Iran, and to a lesser extent China, which
were seen as posing obstacles to the favored course of American global
grand strategy.

The contention here is that the 9/11 attacks provided the political cover
needed to launch a militant foreign policy, which was based on grandiose
global security goals. A previously reluctant American society was effec-
tively mobilized for a generalized “war on terror” that, despite its label, was
used by the Bush presidency as a mandate to pursue a neoconservative
grand strategy that accorded priority to the political restructuring of the
Middle East, starting with Iraq, but with an eye on Iran as its culminating
goal.

Counterterrorism was part of the policy mix, to be sure, especially in the
immediate response to 9/11 in the form of the Afghanistan war. An exag-
gerated and misdirected response to global terrorism was effective in giving
the Bush presidency a blank check for several years in foreign and domestic
policy, the prevailing rationale being that it was permissible for the U.S. gov-
ernment to do whatever it took to make America and Americans as secure
as possible. In the years after 9/11, color-coded alerts and government warn-
ings about imminent attacks were seemingly manipulated to sustain anxi-
ety levels, creating a mood of aroused collective fear from time to time.
These tactics helped build bipartisan Congressional and media support for
intrusions on the privacy and liberties of Americans in general, and Muslim
male residents in particular. At the same time, liberal opposition to such
governmental tactics was marginalized through a skillful playing of the
“security” card by the Bush leadership. As public opinion began turning
against the Iraq policy in 2005, this security card became less effective, par-
ticularly as coupled with Bush’s declining popularity as a leader. This change
in political mood certainly reflected the public’s growing sense of failure in
Iraq, but it also resulted from such seemingly unrelated issues as the inept
governmental response to Hurricane Katrina and the rising cost of gas.

Lawyers in Government

It needs to be appreciated that the structure of legal argument and its nor-
mative architecture is such that it is always possible for a seasoned lawyer
to present a logically coherent legal argument to support a preferred politi-
cal course of action. Government lawyers generally view their professional
role, especially in the context of foreign policy or national security, to be one
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of facilitating official policies rather than positing restraints, although this
was a contested point prior to the George W. Bush presidency.7 This use of
lawyers and legal analysis to lend an aura of legality is nothing new, but it
has been carried to the outer limits of plausibility, or beyond, during the
Bush presidency. This vocational orientation toward facilitating political ini-
tiatives has been reinforced by recruiting neoconservative legal specialists
known to share the policy agenda of the political leadership. Most neocon-
servatives have a highly skeptical attitude about whether international law
should even be treated as real law. This skepticism is not very far removed
from standard realist thinking that affirms the primacy of national security
in foreign policy settings. In addition to this skepticism about law, neocon-
servatives favor a strong executive, and believe that a wartime president
possesses virtually unlimited constitutional authority with respect to
national security policy.8

This attitude is further reinforced by America’s imperial geopolitics,
which simultaneously enforces legal standards rigorously against adver-
saries while exempting itself. Such patterns of legal exceptionalism are par-
ticularly flagrant in the setting of international criminal accountability (for
instance, prosecuting Saddam Hussein as a war criminal, while insisting on
impunity for American officials) and the implementation of the treaty
regime governing nonproliferation of nuclear weaponry.9

The Magnitude of 9/11

The European terrorist incidents, however traumatic and cruel in their
impacts, were minor in comparison with the 9/11 attacks, which were spec-
tacular events of an unprecedented symbolic and substantive magnitude.
The World Trade Center and the Pentagon were the prime symbols of
American power, economic and military, and by striking them so effectively
in a manner suitable for TV, the terrorists shockingly and undeniably estab-
lished America’s vulnerability. Beyond this, the real-time image of the plane
crashing into the WTC tower created an unforgettable image of the attack
that was repeated over and over for tens of millions of TV watchers. This
extraordinary visualization of the attacks was given further gruesome res-
onance in the form of immediate eyewitness accounts offered by survivors
and victims of the many human tragedies associated with the event. And
finally, the early identification of al Qaeda and its telegenic and charismatic
leader, Osama bin Laden, as responsible for the attacks undoubtedly helped
to ensure that the memories of the 9/11 experience would be lodged deep in
the political imagination of the American people and their leaders.

Cumulatively, this was a terrorist event unlike any other, and it seemed
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to make the American recourse to “war” an appropriate, even inevitable,
response, foreclosing the “law enforcement” option, or some intermediate
response, that had been relied upon by other countries faced with major and
sustained terrorist challenges to their home security.10 Public opinion,
including as expressed at the United Nations, seemed to underscore this
dual reality: 9/11 was a terrorist incident of unprecedented ferocity, and
recourse to war, at least against Afghanistan, seemed both unavoidable and
justifiable. Such a response also was congruent with the extremist language
of bin Laden, who had previously declared a war without limits against all
Americans, indeed against Jews and Christians everywhere (described as
“crusaders”). President Bush made effective use of this understanding of
9/11 to rally the country around a response based on declaring and waging
war on a global scale against terrorism in general in which foreign countries
were denied the option of neutrality. There was also a widespread American
fear that 9/11 could be soon replicated, perhaps causing even greater harm
and havoc, a prospect given credible backing by bin Laden’s menacing
rhetoric and statements, as well as by the sheer daring of the 9/11 plan, with
its multiple hijackings and suicide tactics. Bush constantly invoked this
prospect of further attacks in subsequent months and years to claim the
need for a variety of extraordinary powers for the government, especially
for the executive branch. After 9/11 Bush repeatedly asserted that the dan-
gers of nuclear weapons technology falling into the hands of anti-American
terrorist groups posed the greatest of all threats to national and global secu-
rity. Furthermore, it was not reasonable to wait until such a threat materi-
alized in the form of an attack, or even involved the acquisition of capabili-
ties that could be used to mount an attack at some future time. Rather, such
a threat needed to be dealt with preemptively, not reactively. Bush continu-
ously argued that this situation created truly apocalyptic dangers that had to
be reduced to the extent possible.

Such fears laid the foundations for dramatic doctrinal moves by the U.S.
government, including a claimed right to engage in preventive wars at times
and in places of its own choosing. This doctrine was given a somewhat less
provocative and misleading label by association with the right to wage pre-
emptive wars, that is, initiating a war in the face of an imminent and severe
threat.11 Again, this distinctively American fusing of counterterrorism with
the dangers associated with the proliferation of weapons of mass destruc-
tion, especially nuclear weapons, provided the essential rationale for the
Iraq war, which even at the time proved convincing only to the American
public and a few foreign governments. No other country, again with the
possible exception of Israel, insisted that the WMD threat was so closely
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interwoven with the terrorist challenge.12 Bin Laden’s statements and al
Qaeda’s moves to acquire WMD lent some credence to the concern, but its
application to Iraq in 2003 seemed farfetched, even if the Baghdad regime
were to be found to possess some kind of WMD arsenal. The American con-
cern with WMD and proliferation is, at most, tangentially related to coun-
terterrorism. Instead, these issues are mainly associated with its pre-9/11
grand strategy, which included as a main feature a counter-proliferation
approach to regional security in the Middle East. If the WMD/terrorist
interface had been a genuine major worry of the Bush administration, then
one would have expected that it would have concentrated on Pakistan, the
country where it seems most likely that nuclear weapons may find their
way into terrorist hands.13

In this period, as well, there were elaborate legalistic efforts made to cut
corners in view of the special security demands attributed to this new kind
of warfare, in which the enemy lacks a true home base and remains hidden
until an attack is launched. Bush administration lawyers argued that nor-
mally applicable international rules governing the treatment of foreign
fighters should be cast aside, that suspects (most of whom were, it turns out,
completely innocent of terrorist connections) were “evil” and “bad guys,”
and that the need to obtain information from detainees justified the use of
much more coercive forms interrogation.14 A principal rhetorical device in
lowering the threshold of resistance to torture was a manipulative reliance
on the so-called ticking bomb scenario to explain recourse to inhumane
forms of interrogation whenever a suspect may possibly have information
useful to a counterterror investigation. By this logic, almost anyone
detained could possibly be hiding some key information, and thus become a
suitable subject for the harshest forms of interrogation.15 Experience at
Guantanamo and Abu Ghraib confirms the view that abstract justifications
for abusive treatment to deal with exceptional instances of potential jeop-
ardy (threats of weapons of mass destruction directed at heavily populated
targets) are converted into implicit permission to engage in abusive behav-
ior on a routine and comprehensive basis.

There were from the outset muted concerns from moderates and princi-
pled persons inside and outside government about Bush’s posture of global-
izing counterterrorism as a global war on terror. Limitations could have
been introduced in relation to the particular identity of the terrorists or the
geographic locus of the political violence, but in the anxious and patriotic
atmosphere that prevailed after 9/11 there was an atmosphere of uncritical
receptivity to all official pronouncements across the American political spec-
trum. Such a broad undertaking was without precedent in the history of
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counterterrorism. Bush never limited counterterrorist war to al Qaeda, and
thus all forms of nonstate political violence came to be considered as
beneath the umbrella of counterterrorism being raised above the entire
planet. Such an undertaking encouraged various embattled leaders of gov-
ernments around the world to claim that their struggles against self-deter-
mination movements were part of this wider global war on terror.

By moving American counterterrorist policy so rapidly, massively, and
unconditionally from neglect to a war footing, it became far easier for the
government to insist upon and acquire extraordinary authority to act as it
saw fit, inside and outside the country, without encountering any serious
legal or moral objections. At first, in public space, only civil-society organi-
zations such as the American Civil Liberties Union and the National
Lawyers Guild expressed strong opposition to security measures involving
dramatic intrusions on privacy or unrestricted authority to detain and deny
due process rights to terrorist suspects. It was only much later, when the
abusive conditions of detention at Guantanamo became better known, and
especially after the Abu Ghraib pictures found their way into magazines and
onto TV, that the government found itself under serious pressure to justify
its actions and modify its policies. The government’s response was to take
umbrage, denying all allegations of officially sanctioned torture, and order-
ing a series of formal inquiries into the allegations. The resulting reports
placed most of the blame for the worst outrages on the unauthorized and
improper behavior of deviant, low-level military personnel, some of whom
have been subsequently prosecuted for dereliction of duty. In effect, the top
civilian and military policy makers responded to the pressure by scapegoat-
ing those at lower levels of the military/civilian hierarchy, while insisting on
impunity for themselves.

The main point here is that the peculiarly traumatizing character of the
9/11 attacks, unlike terrorist experience elsewhere and previously, made the
adoption by the United States of this dysfunctional war modality an almost
foregone, politically unchallenged conclusion. The dysfunctionality of this
response only started to become apparent to most Americans, including oppo-
sition political figures, several years later, in the deep aftermath of the Iraq
invasion. By this point the costs of changing the course of American foreign
policy had become very high, although the costs of failing to change seemed
even higher. By then, also, the defining steps taken to erode the rule of law had
been put into practice. The dysfunction in relation to addressing the terrorist
threat associated with 9/11 is significantly different from the dysfunction
arising from a reliance on inter-state war as an instrument of grand strategy,
closely connected with the project of American global dominance.

Encroaching on the Rule of Law / 23



24 / Richard Falk

External Location of Threats and Grievances

Unlike most political struggles involving nonstate actors, the locus of the
threat that materialized on 9/11 cannot be easily situated in geographic
space, nor can the grievances of the attackers be clearly identified. Also, for
reasons suggested earlier, the priority given to remove the threat is uncer-
tain due to overlapping, yet distinct and somewhat contradictory, geopolit-
ical objectives. At the same time, this vagueness encourages a variety of
anxieties about attack from within and without that made the American
public willing to accept most measures taken in the name of lessening the
risk of successful future attacks. More than five years later the Bush admin-
istration contends that the absence of subsequent attacks is due to this tight-
ening of control over people and activities in the United States, making cur-
tailments of liberties seem worthwhile.

The focus on minimizing the terrorist threat was combined with the per-
ception of the terrorists as evil extremists. This perception discourages any
moves to defuse the conflict by addressing, or even perceiving, the root
causes of terrorist violence. There appears to be an attitude among the
American leadership that all efforts to explain or understand the motives of
the attackers or to account for the high levels of support enjoyed around the
world for extremist anti-American politics are misguided, signaling weak-
ness or a lack of resolve. Such efforts are alleged to divert attention from the
only path to restored security, namely, the extermination of the threat. The
former British Conservative Prime Minister, John Major, strongly disagreed
in 2005 at a small gathering of invited guests in London. In the context of
the Northern Ireland conflict, Major described how important it became for
him while in government to understand that counterterrorism measures to
thwart the IRA would only be successful over time if supplemented by
efforts to deal responsibly with the root causes of the terrorism that had
afflicted Northern Ireland for decades. Major said he found it crucial to
acknowledge and remove these roots while doing his best to implement
policies based on prevention and enforcement. Major contrasted this
approach with his impression of the U.S. leadership’s strategy for al Qaeda
after 9/11.16 In other words, Major argued that counterterrorism cannot
succeed in the end if conceived exclusively as the killing and capture of ter-
rorists. There must be a complementary political strategy that recognizes
and responds to grievances.

The U.S. government has refused to consider the root causes of the 9/11
attacks for several reasons. To do so would challenge various aspects of the
American engagement with and presence in the Middle East, including
unconditional support for Israel in the conflict with the Palestinians over the
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future of historic Palestine. It would also raise serious doubts about the wis-
dom of the American deployment of military forces in areas close to sacred
Islamic sites, as well as question continued support for corrupt and oppres-
sive governments throughout the Arab world.17 This unwillingness to look
at root causes also means that any serious dissent questioning the American
response to 9/11 will be automatically looked upon as evidence of disloyalty
and a lack of patriotism, which has intimidated voices in opposition. This
intimidation has been reinforced by mainstream media in the United States,
especially by talk show hosts, who monitor the narrow parameters of per-
missible counterterrorist debate.

There is always some resistance to examining the grievances that might
have provoked terrorism, as doing so may be seen as an expression of weak-
ness or as giving incentives to terrorists to inflict more harm. In the American
case after 9/11 this resistance was particularly strong because the Bush pres-
idency immediately adopted such a self-righteous position by its insistence on
the unprovoked and barbarous character of the attacks. It described the conflict
in the metapolitical language of good and evil. As has been argued, it is rea-
sonable to suspect that the Bush leadership wanted the terrorist threat to per-
sist so as to provide necessary cover for going forward with the neoconserva-
tive project for global domination, which was much more controversial than
counterterrorism. These pressures, while not entirely expressive of unique
American circumstances, have not existed to nearly the same extent in other
countries facing serious terrorist threats that were in some respects as formi-
dable as what the United States faced after 9/11.

Counter-Proliferation

The United States has incorporated into its broad counterterrorist approach
a heavy emphasis on counter-proliferation in relation to countries seen as
hostile to its view of future world order. As the Iraq war illustrates, and the
threat of a use of force to destroy Iran’s nuclear program confirms, the
implementation of counter-proliferation policy has become a pretext for
nondefensive wars that cannot be justified under the UN Charter or inter-
national law. It is claimed that preventing such proliferation is integral to
prevailing in the war on terror, but the two sets of goals seem to be mainly
divergent. As with counterterrorism, the primary American goal seems to
be associated with reshaping the strategic environment of the world to
accord with goals of American dominance. This wider set of global objectives
complicates still further comparisons of American counterterrorist opera-
tions with those undertaken by other countries, and may help to explain the
escalating implications of declaring “war” rather than relying on enhanced
law enforcement.



Of course, conceptually there is a potential link between the terrorist
threat and the proliferation of nuclear weaponry. If a country with nuclear
weapons is prepared to risk its own annihilation or to transfer such
weaponry to nonstate actors prepared to attack with nuclear weapons, then
the danger exists. At the same time, the effort to preclude acquisition may
increase the incentives to obtain such weapons, as once possessed, there is a
diminished motivation to rely on force to contain a threat. If the perspective
on proliferation is pushed back to the mid-1990s, it would seem rather clear
that Pakistan was the most dangerous of the threshold countries, and yet
when Pakistan tested and then acquired such weapons in 1998, there were
no alarmist reactions.

Creeping Authoritarianism

As suggested, all countries tend to weaken their respect for the rule of law
and liberties in wartime. What is ominous in this regard with respect to the
global war on terror is the combination of its intangibility and the unlikeli-
hood of an ending through either victory or diplomacy. Unless the objec-
tives are scaled back and concretely specified this “war” could persist indef-
initely.18 The various elements present create a further vulnerability, not
only to renewed attacks at some future point, but also to further tightening
of governmental control within the United States in response to a real or
imagined increased sense of danger. In the event of another spectacular ter-
rorist incident the citizenry would likely demand, and certainly would
accept, a curtailment of its liberty. In other words, the security syndrome
shaped after 9/11 prepares the way for radical future steps toward the weak-
ening of constitutional governance. In this sense, consideration needs to be
directed not only at the erosion of the rule of law that has followed from
9/11, but the degree to which the politics of fear creates the potential for
much deeper inroads arising from either a polarization of opinion in
American society or the belief by the leadership that the relative openness
of a democratic society aggravates the security threat.

A foretaste of this dark set of possibilities emerged in the course of the
intense 2006 debate on immigration policy, with its call for more tightly
guarded borders, even including the construction of 700 miles of security
fences along the Mexican border and reports of government contracts to
build large domestic detention centers that would be available in times of
crisis. Again the issue of counterterrorism is linked somewhat loosely to a
variety of social issues associated with illegal entry to obtain employment.
Whatever else, so long as the war on terror continues, there will be contin-
uous pressures on democratic liberties and human rights, with the omni-
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present danger that if matters take a turn for the worse, there will be a fur-
ther tightening of the screws on the home front.

Other countries have experienced serious inroads in relation to stan-
dards to liberal legality due to prolonged counterterror campaigns. Among
these are Britain (with respect to the IRA), France (in relation to the FLN),
and Israel (especially, in relation to the occupation of Palestinian territories
since 1967, but even more so during the wave of suicide bombings across the
“green line” since the mid-1990s). In each of these instances, the struggle
eroded constitutional protections for suspected militants, but also for the
civilian population as a whole, both those seeking change and those being
protected. With the possible exception of a severe threat to public order in
France at the end of the Algerian War in 1962, the counterterrorist policies
adopted never threatened the political stability of the country as deeply as
have recent American developments. Because these American developments
are likely to continue for years, if not decades, almost regardless of the ori-
entation of the elected leadership, the danger to political democracy seems
particularly severe. This severity also arises from the extent to which secu-
rity preoccupations during the Cold War already endowed the U.S. govern-
ment with vast powers.

This discouraging assessment is reinforced by some shortcomings of
American political culture, including the impulse to hide the extent to which
the success of the terrorist attacks on 9/11 resulted from bureaucratic
incompetence or worse. This resistance to transparency is compounded by
the extent that the global domination project is deceptively folded within
the counterterrorist campaign. These deceptions of the citizenry naturally
incline government officials to use secrecy, disinformation, and suppressive
techniques to avoid exposing the full reality at issue. These factors, or some
variation thereof, may have also been present in other settings involving
counterterrorist agendas, but the special nature of the American relationship
to world order makes the stakes higher. The magnitude of the 9/11 attacks
and the perceptions of catastrophic possible future attacks should be taken
into account when making comparisons with the counterterrorist programs
and responses of other countries, but no less important in the search for
optimal policy options.

Eroding the Rule of Law after 9/11

Against the background of the preceding discussion, it is possible to identify
the most serious encroachments on the domain of human rights that have
been attributed to the distinctive security concerns arising from the 9/11

Encroaching on the Rule of Law / 27



attacks and the counterterrorist war pursued in response. The lines of justi-
fying argument relied upon by the U.S. government fall into three broad
categories: (1) 9/11 changed everything, rendering obsolete some prior legal
constraints, and making the costs of future breaches of security unaccept-
able; (2) the urgency of obtaining information relevant to counterterror
goals provides valid grounds for engaging in more coercive forms of deten-
tion and interrogation; and (3) there are valid legal arguments that presi-
dential powers are virtually unchallengeable in wartime and that prohibi-
tions on “torture” and “inhumane treatment” can be evaded by clever
interpretation.

Inter arma silent leges (In Times of War the Law Is Silent)

It is certainly the case that throughout American history, including during
the American Civil War, crucial standards of legal protection of individual
rights have been weakened, if not altogether abandoned.19 Ideas of military
necessity and an atmosphere of present danger to national security have
been given precedence over restraints on the normal use of governmental
power. During World War II the internment of Japanese residents, including
U.S. citizens, involved imposing a harsh collective punishment that was later
the subject of regret, apology, and even symbolic reparations for the wrong
inflicted. A U.S. Supreme Court majority upheld the internment in deci-
sions that remain controversial.20 As O’Donnell puts it, “once again, the
deafening cry of ‘military necessity’ drowned out a plea to honor America’s
commitment to civil liberties and the rule of law” (2005: 271).

Unless there is executive sensitivity to civil liberties, human rights and
the rule of law, it is unlikely that judicial protection during wartime will be
very effective except in extreme instances of abuse where the security jus-
tifications seem frivolous. For one thing, there is a judicial reluctance to
invalidate government policy in the face of uncertain knowledge as to the
level of risk involved, especially when the executive branch purports to have
superior secret knowledge that is not shared and an atmosphere of national
emergency exists. For example, with respect to the denial of habeas corpus
to a U.S. citizen, Yaser Esam Hamdi, held without charges and incommuni-
cado in a naval prison as an enemy combatant, the lower court said, “the
federal courts have many strengths, but the conduct of combat operations
has been left to others. The executive is best prepared to exercise the mili-
tary judgment attending the capture of alleged combatants.”21 For another,
the president is charged constitutionally with authority and responsibility
as commander-in-chief with respect to the conduct of war. And finally, this
tradition of deference took shape prior to the development in the latter half
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of the twentieth century of procedures of accountability with respect to
evolving standards governing the conduct of states during a war. It remains
the case that steps taken by governments during war to implement internal
security policies continue to be given a very broad “margin of appreciation,”
but as even a conservative United Supreme Court has increasingly shown,
there are some limits to this deference that neoconservative legal advisers to
the government have overstepped. How these limits eventually will be spec-
ified has not yet been established, as such recent legislation as the Military
Commissions Act of 2006 (which contains fundamental challenges to nor-
mal standards of due process) has not yet been tested in the courts. Perhaps
most disturbing is the power of the president to declare even an American
citizen to be an “enemy combatant.” The enemy combatant designation
strips the person of many rights, including habeas corpus to challenge
detention, and subjects her or him to both detention of unlimited duration
and to possible criminal prosecution that could result in a death sentence to
be carried out in the context of a military commission that grants defen-
dants only limited rights.

This susceptibility of the rule of law to erosion in wartime is accentuated
by the extent to which political leaders and their main advisers adhere to a
realist view of foreign policy that tends to marginalize considerations of
legality and morality, or, even more so, if the dominant climate of opinion is
characterized by an evangelical approach to foreign policy as has been
mainly the case during the Bush administration since 9/11. In this regard,
whatever facilitates a war effort deemed “defensive,” “just,” and “sacred,” is
regarded as legitimate, and it is the job of government lawyers to provide a
legal rationale. The Bush corps of government lawyers has carried this
process to such extremes as to cause opposition from Pentagon legal spe-
cialists, who are fearful of the bad consequences for military professionalism
and leverage in relation to violation of the rights of American military per-
sonnel who claim abuse overseas in future wars (Hajjar 2005).

In addition, the length of this war makes emergency measures less likely
to be treated as temporary expedients. Once legislation is integrated into
bureaucratic practice it becomes particularly difficult to get rid of. A dis-
turbing feature of the main counterterrorist legislative measures, including
the reenacting Patriot Act and the Military Commissions Act of 2006, is the
absence of sunset provisions.

The War on Terror Validates Otherwise Illegal Policies

The whole nature of this war is alleged to validate the sidelining of prior
legal guidelines, especially international humanitarian law as embodied in
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the Geneva Conventions.22 In effect, the traditional law of war, including
treating captured combatants as “prisoners of war,” was based on the recip-
rocal standards of behavior agreed upon as governing international wars
between sovereign states.23 But if the “enemy” is an invisible nonstate actor
that can be anywhere and whose “soldiers” are not wearing military uni-
forms, then legal duties designed for governments are contended to be inap-
plicable. And beyond this, the nature of such a conflict in which the enemy
has shown the capacity to inflict severe harm and has displayed an ingenu-
ity with respect to tactics that include suicidal commitments, places a pre-
mium on “prevention,” which creates special pressures to obtain what the
Pentagon calls “actionable intelligence.” As President Bush put it in a 2006
speech, “The security of our nation and the lives of our citizens depend on
our ability to learn what these terrorists know.”24 It is this logic that has
been used to justify “enemy combatant” classifications and “coercive inter-
rogation” methods that critics regard as torture. Such a characterization is
strenuously denied by those who have provided legal and political accounts
of American detention practices on behalf of the government.25 In the same
speech cited above, Bush indicated reliance by the CIA on “an alternative set
of procedures” to conduct interrogations of important suspects, but declined
to specify what these were. Other sources confirm that such procedures
would constitute prohibited methods under the Torture Convention, a valid
treaty binding on the U.S. government.

The practices and policies generated by this rationale of a different type
of war, with a concept of military necessity that cannot be easily reconciled
with international humanitarian law abroad or civil liberties at home, seems
to account for many of the erosions of the rule of law. Indefinite detention
without charges is validated because those being held are supposed to be, or
at least might turn out to be, extremist adherents of a jihadist outlook. The
administration claims that such individuals would likely bolster the ranks of
terrorist groups if released; at the same time, there is not enough evidence
to bring criminal charges that would stand up even in the favorable setting
of the military commissions decreed shortly after 9/11 by presidential
proclamation to prosecute detainees who are not American citizens. Those
commissions were invalidated by the Supreme Court in its 5–3 ruling in
Hamdan v. Rumsfeld as improperly authorized by the executive branch. In
2006 Congress brought the military commissions into compliance with the
Hamdan ruling by legislative enactment, but this law contains most of the
abridgements of rights that were in the original executive decree: secret
proceedings, admissibility of evidence based on coerced testimony, denial of
right of habeas corpus, absence of any right of appeal, no right to cross-
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examine hostile witnesses, and no right of access to evidence used to support
charges.

The unreasonableness of these practices and policies can be reliably
assessed even without complete access to the realities. Most impartial
reports suggest a dragnet used to hold persons in detention, with many
being held without rights within and without America, most of whom are
neither threats nor responsible for past wrongdoing nor possess vital infor-
mation. The claim made that there are exceptional circumstances that justify
suspending normal legal constraints can be rejected for two main reasons:
once exceptions are allowed, abuses invariably pile up far beyond the initial
claim of justification; and the existence of exceptional circumstances (“the
ticking bomb”) are so rare and contrived as to be irrelevant to the construc-
tion of general rules for behavior (Luban 2006).

The Lesser of Evils

There has been considerable overlapping argumentation given by “liberal
hawks” who seek to preserve an atmosphere of decency in the midst of the
counterterror campaigns while accommodating to varying degrees the pres-
sure to rely on unacceptable methods to acquire information or to detain.
Rather than follow the neoconservatives down the path of limitless presi-
dential authority to set policy, even in secret, and avoid any accountability,
this balancing of competing values (decency, rule of law, human rights ver-
sus security, strong state) tries to avoid the worst, shifting the burden of
persuasion back onto those claiming exceptional powers.26 One approach in
the context of torture is to make the prohibition absolute, but allow a
defense of necessity as mitigating subsequent responsibility in the event of
a demonstrated exceptional set of circumstances. Another approach is to
allow a judge to issue a warrant authorizing torture in response to a gov-
ernmental argument made in secret.

An Imperial Commander-in-Chief

The neoconservative outlook is supposedly deferential to a strict reading of
the constitution, but is at the same time contemptuous of international law
or to laws that have been legislatively enacted or judicially interpreted to
reflect liberal values.27 In advancing this viewpoint (which recently is being
vigorously challenged by Congress and in the courts), a central argument
involves the powers claimed for the executive branch, and specifically the
presidency, with respect to prosecuting the war against terrorism. The stan-
dard view had been that an American president is always accountable to
applicable law, including during wartime. Since 9/11 John Yoo in particular

Encroaching on the Rule of Law / 31



has been associated with an extreme construction of the constitution that
gives the president truly unrestricted and unaccountable powers over any
undertaking that arises from carrying on the war (Yoo 2005; Cole 2005).

Of course, the expansion of presidential powers during wartime and an
accompanying domestic controversy is far from unprecedented. The issue
last seriously gained public attention in the latter stages of the Vietnam War
when books with the titles “Arrogance of Power” and “The Imperial
Presidency” were written by prominent American citizens (respectively,
Fulbright 1967; Schlesinger 1973). At the time, President Nixon was accused
of misleading Congress and the public, engaging in warfare without a dec-
laration of war by Congress, maintaining unwarranted secrecy, engaging in
surveillance without proper authorization, and planning detention centers
and the like for domestic opponents of the war.

Nixon actually compiled “enemies list” of antiwar activists. What is dif-
ferent in the Bush presidency, aside from a Congress and media that has
been so far generally supportive, is the elaborate efforts to validate these
excessive claims of presidential power as beyond the reach of the rule of law,
and as part of a deliberate effort to push the governing process of the coun-
try toward the far right for as long as possible. And as mentioned earlier, the
uncertain duration of the war means that measures adopted to meet a pre-
sent emergency are likely to remain operative indefinitely.

Failures to Uphold International Legal Standards

An integral part of the rule of law within the United States in the early
twenty-first century is the obligation to uphold internally applicable inter-
national standards, whether in the form of duly ratified international
treaties or of norms of customary international law. These standards apply
especially to the treatment of persons captured abroad and held in detention
as “enemy combatants” or as unspecified suspects in some manner related
to terrorism. The most comprehensive and authoritative discussion of these
issues is to be found in the report of the UN Commission on Human Rights,
“Situation of Detainees at Guantanamo Bay,” which is extremely critical of
U.S. detention policies and recommends closing the facilities, as well as pro-
viding compensation to victims of torture and cruel, inhuman or degrading
treatment as prohibited in Article 14 of the Convention against Torture.28

Guantanamo Bay is situated on Cuban territory leased on a long-term
basis by the United States. It was apparently deliberately chosen as a ma-
jor site for detention of captured suspects precisely because it was thought
to be beyond the reach of American courts and not subject to rule-of-law
constraints.
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Wiretapping without a Warrant

One controversial practice has been the recent disclosure that the president
has been wiretapping without warrants communications between Ameri-
cans and overseas contacts who are suspected of being connected with al
Qaeda in some way. Such wiretapping appears to violate an explicit legisla-
tive procedure that covers all reasonable surveillance needs as specified in
the Foreign Intelligence Surveillance Act (FISA). The statute also allows
warrantless wiretaps to be ordered by the executive, but only for the first
fifteen days of a war. Otherwise, judicial approval must be obtained, not an
onerous burden, as the FISA court has consistently and without delay
approved of security claims made by the executive branch when it seek per-
mission to wiretap without obtaining a warrant. In effect, the claim on
behalf of this domestic spying program is based primarily on the implied
powers of the president as commander-in-chief, and secondarily on a
strained reading of Congress’s 2001 statute known as the Authorization for
the Use of Military Force (AUMF) against al Qaeda.29 A letter to Congress
signed by a distinguished group of constitutional law specialists in the
United States reached the conclusion that the spying program is violating
the clear intent of Congress.30

Military Commissions

As described above, shortly after 9/11, President Bush authorized by exec-
utive decree the establishment of military commissions to prosecute
“enemy combatants” for alleged terrorist activities. This legal maneuver
was obviously designed to circumvent both the protective provisions of the
Geneva Conventions, the backbone of international humanitarian law, and
to avoid scrutiny by the American judicial system. There are many objec-
tions to this procedure from the perspective of human rights: the judges of
the military commissions are handpicked military officers, the accused per-
son has no rights to act in defense or even to attend hearings, there are no
rules of evidence, and no right of judicial review. The commission is empow-
ered to impose a death sentence, and the only review is an appeal to the
president, or if he decides, to the secretary of defense. The legal status of
these military commissions has yet to be clarified. As has been mentioned,
the Supreme Court decided in the Hamdan case that the president violated
the separation of powers by setting up the commissions without
Congressional authorization and in a manner inconsistent with Articles 3
and 4 of the Third Geneva Convention on the Treatment of Prisoners of
War.31 Clearly the reliance on commissions, as well as locating the site of
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detention outside of the territorial limits of the United States, reflects the
dual position of the Bush administration: to treat those alleged to be associ-
ated with terrorism as engaged in “war,” and thus not entitled to judicial
protection; and then treating the war as being of such a special character that
it is not within the domain of the Geneva Conventions, or more generally,
international humanitarian law. The underlying issue is whether the presi-
dent has inherent powers arising from his role as commander-in-chief in
wartime or delegated powers deriving from the AUMF in 2001.32 Additional
legal questions in the case include whether a detainee can be constitution-
ally denied rights of habeas corpus to assess judicially the legality of con-
finement and treatment (as Congress has attempted in the Detainee Treat-
ment Act) and whether the provisions of the Geneva Conventions can be
enforced in an American court.

After a considerable struggle in Congress in which several leading
Republican senators broke ranks with the president, the Military
Commissions Act of 2006 was passed by both houses and signed by the
president. Whether its controversial provisions, which will be tested in
courts, will survive judicial scrutiny is difficult to predict. If they do, it will
mean that the U.S. Government has authoritatively adopted an approach to
detainees who are not citizens that cannot be reconciled with international
legal norms and procedures.

The 2001 Patriot Act, Reauthorized 2006

The most extensive domestic impact on human rights arising from the
counterterror priority after 9/11 took the form of the very comprehensive
legislation known as USA Patriot Act, initially adopted after virtually no
debate in late 2001, and reauthorized and altered in March 2006 after con-
siderable controversy in the media and Congress. This legislation consoli-
dated preexisting governmental law enforcement authority scattered in
many laws, but also added to this authority in controversial ways that have
aroused opposition from the American Civil Liberties Union and other
human rights groups. The Patriot Act is very long, covering in its initial
enactment 341 pages.

Among its most controversial features is the adoption of a vague defini-
tion of “domestic terrorism” that could be used to criminalize activity nor-
mally associated with peaceful opposition to government policy. According
to section 802, domestic terrorism include activities that “(A) involve acts
dangerous to human life that are a violation of the criminal laws of the U.S.
or of any state, that (B) appear to be intended (i) to intimidate or coerce a
civilian population, (ii) to influence the policy of a government by intimi-
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dation or coercion, or (iii) to affect the conduct of a government by mass
destruction, assassination, or kidnapping, and (C) occur primarily within the
territorial jurisdiction of the U.S.” There is a parallel crime of international
terrorism, which is defined in terms identical to that of domestic terrorism,
except that its locus transcends national boundaries. This sweeping concep-
tion of terrorism is linked to the establishment of a new uniformed police
force under the authority of the Department of Homeland Security that
allows the arrest of demonstrators at “special events of national signifi-
cance,” and along with expanded arresting authority of the Secret Service,
allows felony charges against demonstrators who breach security perime-
ters with penalties of up to ten years in prison.

The 2006 Act renews the controversial “sneak and peak” provision that
empowers the government to gather information from a variety of sources:
intercepts of telephone and Internet communications, access to medical and
tax records, and scrutiny of book purchases and library borrowings. There
are various provisions exempting some of these surveillance and search pro-
cedures from the requirement of a prior warrant or of notification to the
target of investigation and suspicion. The judge issuing the warrant may
allow the delay in notification under a variety of circumstances when there
exists a risk of “endangering the life or physical safety of an individual;
flight from prosecution; destruction of or tampering with evidence; intimi-
dation of potential witnesses; or otherwise seriously jeopardizing an inves-
tigation or unduly delaying a trial.” These procedures are handled by the
Foreign Intelligence Surveillance Court instead of a normal federal or state
court, which has a record of deference to governmental requests. And the
basis for granting requests is based on a claim of “reasonable cause” rather
than the more restrictive “probable cause.” There are some measures in the
2006 version of the Patriot Act that allow challenges to “gag orders” and
place some burdens on government agents making requests for intrusions
on privacy. For instance, FBI agents who want to search bookstore or library
records must now gain explicit permission from one of three designated
high government officials.

In essence, the Patriot Act gives to the government wide powers with a
serious potential of abuse that has alarmed civil libertarians, especially as
this authority has been applied to immigrant suspects detained secretly
without charges for long periods of time. The statutory language, which has
not been judicially tested as yet, relies on very broad definitions of prohib-
ited activity that could be interpreted to intimidate, and even punish, normal
political action. Such legislation would have been impossible to enact in the
absence of the post-9/11 climate of fear and anger, an atmosphere that has
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been sustained by periodic alarms uttered by high officials. The linking of
counterterrorism with the war on terror has been relied upon by the Bush
administration and the courts to defer to governmental claims that rely on
a national security rationale.

The threat to civil liberties, human rights, and the rule of law associated
with developments since 9/11 is complicated by the outlook of the Bush
presidency and the deliberate confusion drawn between counterterrorism
and a broader foreign policy agenda unlikely to generate domestic support
unless fused in the public mind with counterterrorism. It is also clear that an
authoritarian tendency—partly a dormant predisposition of neoconserva-
tive leadership and partly a response to the traumatic attacks of 9/11—has
been activated. This conjuncture has resulted in a series of controversial
intrusions on rights, quite unhelpful with respect to genuine counterterror
goals of achieving security without disrupting the democratic fabric of soci-
ety. In the instance of torture and reliance on cruel, inhuman, and degrad-
ing treatment of various categories of detainees the debate about utility has
not been completely settled, although there is certainly no firm evidence
that such abuse produce sufficient reliable and strategically useful informa-
tion to offset the harm done.

The fact that the renewal of the Patriot Act received far more legislative
scrutiny than did its initial adoption exhibited both the waning of automatic
Congressional approval of whatever the executive branch claims to be help-
ful for counterterrorism, as well as the overall weakening of the Bush pres-
idency. The situation remains fluid. Renewed terrorist incidents of any mag-
nitude in the United States would undoubtedly reinforce the disposition to
enhance governmental enforcement authority at the expense of human
rights, while evidence of governmental abuse and the further withering
away of al Qaeda might produce a push toward restoring normalcy with
respect to the rights of individuals. If associated extremist groups do not
perpetrate major terrorist attacks, especially in the United States, it might
well be a tipping point for the legislative, and possibly the judicial, branch,
producing enhanced protection of individual rights and moving to uphold
the integrity of the rule of law.
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3 The United States
Protecting Human Dignity in an Era of Insecurity
David P. Forsythe
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This chapter argues that the George W. Bush administration after 9/11 (1)
has engaged in intentional abuse of prisoners in connection with its “war”
on terrorism; (2) has failed to limit this abuse to the minimal and genuine
requirements of defending the life of the democratic United States; (3) has
unwisely sought to minimize any review of its sweeping policies, whether
by international or national actors; and (4) has failed in a major way to
minimize the negatives inherent in its policy of coercive interrogation, with
detrimental effects overall on U.S. national security.

The Reality of the Bush Policy

From the beginning of the U.S. war on terrorism, President Bush and his
closest advisers (and their lawyers)—Vice President Dick Cheney (and his
principal lawyer David Addington), Secretary of Defense Donald Rumsfeld,
and Legal Counsel Alberto Gonzales—opted for abusive interrogation over
humane interrogation. They were backstopped by lawyers principally in the
Justice Department (including John Yoo). State Department officials and
those from the National Security Council, including even NSC Adviser
Condoleezza Rice, were apparently shunted aside early in deliberations. So
were many uniformed lawyers in the Department of Defense. All of the
lawyers centrally involved were civilian political appointees.1 These lawyers
may have engaged in the unethical practice of advising their clients how to
violate the law.2

The Bush administration, declaring a metaphorical “war” implying that
the usual legal restraints, and checks and balances, did not apply, abused
many enemy detainees. This was presaged by Cheney’s statement of
September 12, 2001: “We also have to work, though, sort of the dark side, if



you wish. We’ve got to spend time in the shadows . . . so it’s going to be vital
for us to use any means at our disposal, basically, to achieve our objectives”
(Human Rights Watch 2005a: 9). Cofer Black, formerly of the CIA, told
Congress: “After 9/11, the gloves came off” (ibid.). The administration’s
view of national security stressed short-term concerns about actionable
intelligence and taking certain persons out of circulation—meaning detain-
ing them indefinitely outside of any legal system. That view of national
security did not stress longer-term considerations such as maintaining pop-
ular support in foreign countries (particularly European and Islamic
nations) or squaring administration policies with other announced objec-
tives (like promoting the rule of law, human rights, and democracy).

This inner circle, none with significant military service, deemed coercive
interrogation necessary to the national interest—to prevent another attack
on the homeland, and later to get actionable intelligence for places like
Afghanistan and Iraq. Partly driving the process was a righteous indignation
that the virtuous United States had been attacked by terrorists with no
morals who fought a total war involving attacks on innocent civilians
(Mann 2004: 297 and passim).

Vitiating Legal Restraint

The first step in the process was to vitiate law that might interfere with
coercive interrogation, as well as to give legal cover to U.S. officials engaged
in abuse (see especially Greenberg and Dratel 2005; Danner 2005). This
involved first the assertion that international humanitarian law (IHL), prin-
cipally the Geneva Conventions of August 12, 1949 (GCs), designed pri-
marily to protect victims of war, did not pertain to anyone held at the U.S.
naval base at Guantanamo Bay, Cuba, itself chosen as a holding and inter-
rogation center from late 2001 (with the first prisoners arriving in January
2002) in the hopes that U.S. courts would not assert jurisdiction over events
there—it being leased from Cuba in perpetuity.3 This assertion sought to
deny those fighting for the Taliban government of Afghanistan, as well as
for al Qaeda, and any others detained by reason of the multifaceted armed
conflict in that country, the legal protections of IHL.4 This U.S. view clearly
contradicts the plain meaning of the GCs, which apply to all situations of
armed conflict. The widespread nonrecognition of the Taliban government
makes no difference. Particularly GCs III and IV apply in whole or in part
after U.S. attacks commenced, with III pertaining to combatants and IV to
civilians. The issue is not simply who is a Prisoner of War (POW) under GC
III, for even those who not qualify as a POW, or privileged combatant, but
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who are detained in connection to armed conflict, retain various degrees of
protected status under IHL.5 Even illegal or irregular combatants merit cer-
tain minimal protections. The Bush administration also refused to allow an
independent body to make determinations about such legal status, as called
for by GC III.6 Rather, the administration labeled all prisoners at
Guantanamo “enemy combatants,” a term not used in IHL but drawn from
U.S. national experience to deal harshly with some irregular fighters.7

Second, the Bush team sought to redefine provisions of the UN
Convention against Torture and Other Cruel, Inhuman, or Degrading
Treatment so as to make that treaty, which is legally applicable in both peace
and war, meaningless. The prohibition on intentional infliction of severe
pain, whether physical or mental, for example, was said to mean that short
of something like organ failure, torture did not exist. Or, as a second exam-
ple, that same wording was held to mean that if an interrogator did not
intend to cause severe pain, the existence of such pain would not block the
abuse (Greenberg and Dratel 2005). While eventually these erroneous posi-
tions were rescinded when made public and criticized, the original objective
was patently clear. The official attitude toward this treaty against torture
and degrading treatment was that it had no intrinsic meaning: it only meant
whatever the government said.8

Third, memos were written arguing that in times of war, the president
under the doctrine of unified command had unlimited authority to protect
the nation, and that even national laws did not necessarily always apply
(Greenberg and Dratel 2005). More than any other President, George W.
Bush used signing statements to indicate that rather than vetoing the legis-
lation in question, he might not apply all or part of the statute he was sign-
ing. The wisdom and legal validity of such statements was the subject of
much debate.

Fourth, the decision was taken to “disappear” certain persons. That is,
U.S. authorities held them in secret places but did not acknowledge detain-
ing them, thus preventing in a practical sense any law applying to them.
According to the Washington Post, some of these ghost detainees were held
in eight locations abroad, with two locales said to be in Eastern Europe.9 A
fax originating from Egyptian sources was intercepted by the Swiss which
seemed to confirm the existence of these European “black sites” near the
Black Sea.10 The Bush team displayed exceptional control over the informa-
tion pertaining to such persons.11 President Bush finally acknowledged these
sites in September 2006 but refused to give full specifics.

Fifth, certain persons were “rendered” to foreign jurisdictions like Egypt
known for harsh interrogation practices, under the fig leaf that assurances
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had been obtained regarding the prohibition of improper interrogation.12

Apparently the Bush administration accelerated, rather than initiated, this
policy, which prevented U.S. courts from exercising any jurisdiction under
U.S. law.13

Various changes or additions to some of these early positions occurred
over time. In Iraq after the invasion of March 2003, the Bush administration
agreed that an international armed conflict, and then occupation, existed, to
which IHL applied. In June 2006, the U.S. Supreme Court decided that
Common Article 3 from the 1949 Geneva Conventions, covering nonstate
actors and others in internal war, applied to detainees at Guantanamo since
it had become a minimum humanitarian standard in all armed conflicts.14

The immediate focus of the court was U.S. military commissions for trying
some Guantanamo prisoners, and whether these commissions met the stan-
dards of due process called for in Common Article 3. By implication,
Common Article 3’s wording about broader treatment of those detainees,
including interrogation techniques, also applied. That article prohibited at all
times and everywhere torture and cruel, inhuman, and degrading treatment
(Pictet 1960: 27 and passim). At the time of writing the United States had
responded to the Supreme Court’s judgment in Hamdan v. Rumsfeld with
new legislation pertaining to both interrogation and trial in military com-
missions, but controversy continued and the new law had not yet been
tested in U.S. courts.

Instituting Coercive Interrogation

The initial flow of information from Guantanamo under Brigadier General
Rick Baccus and Major General Michael Dunleavey was deemed by
Rumsfeld to be insufficient, so Major General Geoffrey Miller was dis-
patched to change things. Miller implemented a harsh regime, ensuring that
Military Police units, like Military Intelligence, were tough on prisoners.15

A list of different categories of interrogation techniques pertaining to U.S.
military personnel was issued, modified, and reissued by Rumsfeld
(Greenberg and Dratel 2005). These instructions did not necessarily cover
interrogations by the Central Intelligence Agency (CIA), the Federal Bureau
of Investigation (FBI), or private security firms. There were reports that
intelligence agents from certain foreign governments were also part of
Guantanamo interrogations. For the United States, the primary purpose of
Guantanamo was first intelligence gathering, and then just as a holding
facility. Initially the question of legal prosecutions was marginal in
Washington, until public advocacy suits brought U.S. courts into the fray.
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Certainly during 2002–4 at Guantanamo a number of prisoners were
abused. This we know from a report by the International Committee of the
Red Cross (ICRC) that was leaked probably by dissidents within the U.S.
executive, from released FBI memos obtained under the Freedom of
Information Act, and from a U.S. translator and also a chaplain who wrote
books about their experiences there.16 Eventually there were also claims by
released prisoners.17

Some prisoners were sexually and religiously taunted and humiliated.
They were restrained in painful positions. They were subjected to extremes
of heat and cold. They were subjected to loud music or other noises, as well
as to flashing lights. They were kept in isolation for long periods. They were
force-fed liquids, then made to urinate on themselves. They were also made
to defecate on themselves. They were intimidated by military police dogs. In
short, there were given the “torture lite” treatment, which, more or less, the
Israelis had practiced against Palestinian detainees for considerable time in
the Middle East, and which the British had used for a time against members
of the Irish Provisional Authority in Northern Ireland.18 The process was
such that both FBI agents and CIA agents sought to distance themselves
from it, lest they be held legally responsible for it. The CIA might have been
doing something similar in other places, but the agency did not want to be
tagged for the abuses at Guantanamo.19

In addition, some prisoners were physically beaten and otherwise abused
by U.S. Military Police in actions that did not seem to be approved by
Military Intelligence or higher authorities.20 Later, there was the issue of
U.S. forced feeding of Guantanamo inmates on hunger strikes. Confronting
charges of brutal forced feeding, the detaining authority maintained that
restraint systems and techniques were humane.

In Iraq from spring 2003, the U.S. invading forces found themselves with
large numbers of detainees and also a persistent and violent insurgency
against their presence. The poor management of prisoner affairs was part of
a bungled occupation.21 In that situation General Miller was transferred
from Guantanamo to Iraq in August to systematize and improve the quest
for intelligence. One U.S. report accurately said that the U.S. treatment of
Iraqi prisoners “migrated” from Guantanamo.22 Certain prisoners were hid-
den from the visits of the ICRC and kept in darkened isolation in an effort
to break them into giving more information. As usual, abuse also occurred
by troops in the field at the point of capture, especially by U.S. Special
Operations Forces that are trained to act outside the bounds of conventional
warfare. This abuse was such that the CIA distanced itself from it.23 The U.S.
Central Command for Iraq, headed by Lt.-General Ricardo Sanchez, was
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never staffed and organized properly, which allowed the egregious abuses of
Iraqi detainees that became infamous in 2004 with the release of unautho-
rized photographs of humiliating treatment. Lt.-General Sanchez also
explicitly authorized certain abusive techniques, as well as pressing subor-
dinates for more actionable intelligence from prisoners.24 In Iraq some of the
prisoner abuse proved fatal, unlike Guantanamo as far as we know.

In Afghanistan from 2001, there were persistent reports of prisoner
abuse.25 As in Iraq so in Afghanistan, some of the abuse proved fatal.
Eventually the U.S. military reported investigations into some thirty deaths
while in U.S. custody in both Iraq and Afghanistan. In 2006 Human Rights
First claimed that ninety-eight prisoners had died while in U.S. custody in
Afghanistan and Iraq.26 Released prisoners described the same sorts of con-
finement in painful positions and other techniques used at Guantanamo.27

Various press reports confirmed the accuracy of these and other charges.28

All of this coercive interrogation constituted a violation of IHL and also
of the UN Convention against Torture—both of which prohibit degrading
treatment, or torture lite, as well as torture heavy. It violated the Uniform
Code of Military Justice, which itself was based on IHL. And it probably vio-
lated various tenets of U.S. constitutional law, particularly the Eighth
Amendment prohibiting cruel and unusual punishment, although U.S.
courts had not so ruled at the time of writing.29

Covering Rhetoric, Reactive Policies

Early on, President Bush sought to provide reassuring rhetoric about the
treatment of enemy detainees, but it was patently meaningless. He said that
such prisoners would be treated humanely, in keeping with the principles of
the Geneva Conventions, but only in so far as “military necessity” permit-
ted.30 So obviously humane treatment could be overridden on the basis of
what U.S. leaders might say to be military necessity.31

Other administration statements over time reiterated the theme of
humane treatment that ruled out torture. But aside from withdrawing the
more extreme assertions about the definition of torture,32 the administra-
tion refused to say exactly what constituted torture, or that torture lite was
off limits.33 Bush officials simply refused to address the fact that torture lite
in the form of degrading treatment was also prohibited by international law.
At times administration spokespersons simply avoided the truth, as when
the Pentagon denied abuse at Guantanamo, saying detainees were treated
humanely and properly, even when the reliable ICRC and other over-
whelming evidence clearly indicated otherwise.34 When in 2005 it became
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clear that abuse was part of the interrogation of the presumed twentieth
hijacker, Mohamed al-Kahtani of Saudi Arabia, Rumsfeld did not deny the
nature of the process but rather said that the process was closely monitored
by specialists.35 So the argument was that the process of coercive interroga-
tion existed but was limited and controlled. Since it was presumably torture
lite instead of torture heavy, apparently it was legitimate. It was also pre-
sumably legitimate because it was yielding life-saving information, or so it
was said.

Still further, the process of “disappearing persons,” or turning them into
“ghost detainees,” continued, as well as the policy of “rendering” persons to
interrogators in places like Uzbekistan and Egypt. It should be noted that
during the armed conflict and occupation of Iraq, the transfer of detainees
out of the area is a clear violation of IHL. One can understand the nature of
interrogation in places like Egypt by looking at the State Department’s
annual human rights reports, which find repeatedly that torture and other
abuse of prisoners is systematic in those states. There would be no point in
having such policies if prisoners were to be treated humanely, in conformity
with legal obligations. A legal and fully humane approach would not require
“disappearance” or “rendition.” It is in the context of “disappearances” that
there have been reports of “water boarding,” of making a prisoner think he
will drown for his refusal to say what interrogators want. This certainly
would qualify as torture heavy.36

At Guantanamo and in Afghanistan and Iraq, the U.S. military brought
criminal proceedings against a variety of individuals in connection with
prisoner abuse.37 Most of those charged were distinctly toward the bottom
of the military hierarchy. There were some administrative sanctions, includ-
ing of some higher officers. One brigadier general in the Army Reserve,
Janis Karpinski, nominally in charge of the infamous Abu Ghraib prison in
Iraq, was demoted.38 Also sanctioned was Colonel Thomas Pappas, despite
his statement that he was pressured by superiors to get tougher with
detainees in Iraq.39 When the policy of coercive interrogation went out of
bounds, then the United States sometimes brought charges or levied sanc-
tions against its own military personnel. Punishments were usually light
(Human Rights Watch 2005a). One does not know for sure the role and fate
of private interrogators under contract, or agents of the CIA and FBI.

At the same time, the administration made sure that the spotlight of
inquiry did not proceed very far up the chain of command. After the photos
surfaced regarding abuse at Abu Ghraib, several investigations were com-
missioned, mostly about Iraq. The military inquiries appear to have been
carefully structured to fragment foci and to avoid review of the Office of the
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Secretary of Defense, and of course of the White House. The one “indepen-
dent” panel, made up of former members of the national security establish-
ment like James Schlesinger, former secretary of defense, did find personal
and institutional responsibility for prisoner abuse at high levels, but refused
to name names (see also Strasser 2004). The follow-on report by Vice
Admiral Albert Church III remained classified. A released summary cleared
all high-ranking military officials in Iraq of any responsibility for abuse of
prisoners.40 Members of the Schlesinger panel did not vigorously protest.

No one beyond General Karpinski and Colonel Thomas Pappas was held
responsible for any sins of omission or neglect regarding Iraq. No high offi-
cer was held responsible for the conscious hiding of prisoners or keeping
them in inhumane conditions. General Miller, a major player regarding both
Guantanamo and prisons in Iraq, despite being recommended for a repri-
mand by one inquiry, was ultimately cleared of any responsibility for events
by Admiral Church and later given a military award. In later trials where his
testimony was requested, he took the military equivalent of the Fifth
Amendment, protecting himself from self-incrimination. Lt.-General
Ricardo Sanchez, the head of all military operations in Iraq, who under the
doctrine of command responsibility should have known what was occurring
by way of unauthorized brutality and humiliation, and who at one point had
authorized harsh interrogation including the use of dogs to intimidate, was
forced into retirement—not because he had fallen out of favor in the
Department of Defense but because he might implicate higher authorities in
prisoner abuse when required to testify in the Senate.41

Others who had been key in developing U.S. policy toward enemy
detainees were advanced by President Bush. Gonzales was nominated to be
Attorney General. Jay B. Bybee, a Justice Department lawyer who had writ-
ten some of the early, permissive memos, was nominated to be a federal
judge for the important Ninth Circuit Court of Appeals. William J. Haynes
II, a Pentagon lawyer who had approved some of the early, permissive
memos, was nominated to the Fourth Circuit Court of Appeals. It was appar-
ently Haynes who had excluded critical lawyers from the policy-making
process. Rumsfeld’s two letters of resignation were not accepted.

Domestic Reaction

By and large, American society and the Republican majority in both houses
of Congress did not want to delve deeply into the Bush policy toward enemy
detainees during 2002–4. As Jean Paul Sartre had noted back in the 1950s in
the context of the French-Algerian war, it is disturbing to face the question
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of what to do when co-nationals are in favor of pulling out fingernails, or
something similar to it (Sartre’s preface to Alleg 1958). It is painful to con-
front directly how much abuse of individuals might be justified when
attempting to protect the nation.

No sizable grassroots public movement arose in protest, but this is not
surprising. Even in the face of genocide, the American public has not
roused itself to demand a proper response from its foreign policy officials
(Power 2002). After all, the country, including civilians, had been attacked.
Moreover, there is a dark side to a free society: the public is preoccupied
with individual things—family, jobs, schools, health care, pensions, and so
on.42

Congressional Republicans, caught up in the nationalistic reaction to
9/11, were especially reluctant to provide critical oversight of a Republican
president. A few hearings were held, but military officials dissembled, the
tough questions were not asked, and the issues were swept under the con-
gressional rug.43 Gonzales was confirmed as Attorney General despite his
efforts to undermine much law. Because of the damage he had done to IHL,
he was opposed by a number of high-ranking military officials. He said in
his confirmation hearings that U.S. law against torture did not cover U.S.
officials when interrogating foreign detainees outside the United States.
Bybee was confirmed to sit on the Ninth Circuit appellate bench.

As time passed and American support for the war in Iraq waned, as
American enthusiasm for the occupation there also declined, and as the
President’s approval ratings fell, some Members of Congress (MCs)—
including Republicans—began to speak out about closing Guantanamo and
about other prisoner issues. There was thus some unease about detention
policies among Republicans as well as Democrats. Particularly in the Senate,
led by Republican Senators John McCain, Lindsay Graham, and John
Warner (all of whom were interested in notions of American and military
honor, as well as international standards), there was finally open defiance of
Bush policies on the question. In the context of increased publicity,44 the
Senate voted 90–9 to oppose any interrogation procedures that were not in
keeping with those approved in U.S. military manuals.45 The House fol-
lowed suit, again with a comfortable majority.46 The 2005 Detainee
Treatment Act, containing these measures, passed the Congress easily.

Still, the Bush administration fought for an exemption from this provi-
sion that would allow nonmilitary officials, such as those of the CIA, to
operate differently abroad.47 The Bush administration formally caved in to
congressional opinion by signing the legislation in question, since it was
clear that a presidential veto could be overridden in each house. The
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President, however, made comments that suggested he might not follow the
law in certain situations.48

After the 2006 Hamdan judgment in the U.S. Supreme Court, President
Bush and the Republican-controlled Congress agreed on new legislation
that authorized presidential discretion to engage in exceptional detention
and interrogation, and new military commissions that allowed for the pos-
sibility of coerced confessions and other violations of widely accepted
notions of criminal due process. The statute also provided criminal immu-
nity for U.S. officials that might have violated the law on prisoner treatment
in the past. At the end of the day, President Bush got most of what he
wanted regarding enemy prisoners, while his congressional critics secured
only minor adjustments to presidential policies.49

The one element of the national media that did the most to try to keep a
critical focus on the issue was the New York Times, which ran several promi-
nent stories, not to mention editorializing against the relevant Bush policies.
It was also important that the Wall Street Journal and the Financial Times,
two conservative papers, published leaked prison reports and/or ran stories
on the International Committee of the Red Cross (ICRC) and prisoner
issues. But much of this was supportive of the Bush policies, and critical of
those interested in the human dignity and rights of enemy detainees.50

Newsweek also gave periodic coverage to prisoner stories.
Liberal groups, like the ACLU, Human Rights First, and the Center for

Constitutional Rights, played important roles by using the Freedom of
Information Act to get important documents into the public domain, such as
the FBI memos expressing concern about harsh military interrogation at
Guantanamo. Human Rights First, formerly the Lawyers Committee for
Human Rights, pursued the subject of prisoner abuse with much determi-
nation. It also helped bring a lawsuit against Secretary of Defense Rumsfeld
on behalf of certain former prisoners It was also important that certain
Judge Advocate General’s Corps (JAG) lawyers, concerned about disrespect
for IHL—which, after all, is supposed to protect U.S. military personnel
when detained by others—expressed their concerns to Scott Horton, head
of the New York City Bar Association, Committee on International Human
Rights, who then directed several trenchant studies (Greenberg and Dratel
2005: 558 and following), as well as engaging in public commentary in
important media outlets such as the NewsHour with Jim Lehrer on PBS.
Independent newspapers catering to military readers, such as the Army
Times, editorialized in support of traditional notions of military honor and
against many prisoner policies of the Bush administration.

The problem for critics, especially in the Democratic Party, was that they
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did not control the congressional oversight and budgetary process.
Moreover, in elections, particularly the 2004 presidential campaign, they
did not want to appear soft on national security issues, or to have to articu-
late an alternative policy to the one put in place by the Bush administration.
So in that presidential race, the topic of treatment of enemy detainees was
not raised by the Democrats in any central way, and certainly not by their
presidential candidate, John Kerry.

Yet as public and congressional opinion shifted, congressional Democrats
joined moderate Republicans in reemphasizing the legal ban against coer-
cive interrogation. In the congressional debates leading to a reaffirmation of
this ban in 2005, different arguments came into play: American exception-
alism (Americans do not torture), military honor (the proper soldier does
not torture), reliance on law (various treaties prohibit torture), military self-
interest (we need to protect our military personnel when captured in future
wars), political self-interest (we cannot win the hearts and minds of the
Arab-Muslim world when we torture). But the 2006 legislation undercut
some of the intent of the 2005 statute by authorizing exceptional detention
(and abuse) in nonmilitary sites, as well as not prohibiting coerced confes-
sions in the post-Hamdan military commissions.

In this political context, U.S. courts slowly and gingerly stepped into the
controversy, holding first that they did have jurisdiction over events at
Guantanamo, then that habeas corpus did obtain.51 This judicial position
was apparently undermined when Congress voted in 2005 that Guan-
tanamo detainees did not have the right of habeas corpus, but that when
tried by U.S. military commissions, enemy detainees had the right to appeal
to civilian courts.52 The Bush team had resumed the use of military com-
missions to try “enemy combatants” in highly controversial procedures.53

Vigorous defense of prisoners by their lawyers again caused the process to
move slowly, in fits and starts.54 When the American citizen Jose Padilla,
who had been listed as an “enemy combatant” and thus stripped of his con-
stitutional rights, was then placed by the administration under the jurisdic-
tion of the civilian courts, and charged with traditional crimes, parts of the
federal court system were not happy about the apparent arbitrariness of the
use of legal categories.

International Reactions: NATO Allies

Bush policy toward enemy detainees contributed to a highly negative reac-
tion among virtually all NATO publics, and in other circles already alarmed
by the prospect of unchecked U.S. power.55 After the Washington Post
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reported that the United States had interrogated certain detainees in “black
sites” or secret interrogation centers in Europe, public reaction there was
strongly and broadly negative. A number of legislative inquiries were
launched, including by the Council of Europe and European Union.56

At the same time, the British, Swedish, Canadian, and certain other gov-
ernments also engaged in rendition,57 and some foreign governments prob-
ably cooperated in abusive interrogation at Guantanamo and other places
like Afghanistan.58 A former British diplomat went public with his view
that the United Kingdom was cooperating with, and receiving information
from, U.S. torture.59 The British House of Lords, stimulated by U.S. policy,
declared that information gained via torture was inadmissible in UK
courts.60 A British parliamentary committee urged the Blair government to
speak out more strongly about Guantanamo.61

There was no doubt a certain governmental sympathy in NATO for U.S.
policy, whatever parliaments and publics might think. It is highly unlikely
that the CIA could have engaged in repeated flights in Europe transporting
secret prisoners without European security managers being aware of what
was happening, even though the British, Spanish, and other governments
denied knowledge of relevant events. It is also doubtful that U.S. forced dis-
appearances and concomitant interrogation could have occurred in certain
European countries, whether Romania, Bulgaria, Poland, the Ukraine, or
elsewhere, without knowledge by European security managers.62 When the
German government under Gerhard Schroeder learned that a German citi-
zen had been seized by the United States in the Balkans and then trans-
ported to Afghanistan where he was abused, in a case of mistaken identity,
the German government did not make a public controversy over the mat-
ter.63 (Later, incoming Chancellor Angela Merkel did say publicly that even-
tually Guantanamo should be closed.)64 It was finally established that while
the Schroeder government was publicly protesting the U.S. invasion of Iraq,
certain German intelligence agents were providing the United States with
information, with the approval of high German officials.65

In Afghanistan, Canadian military forces turned captured suspects over
to U.S. forces; given the high incidence of U.S. mistreatment of prisoners in
that country, this action brought an expression of concern from the ICRC.66

Later in Afghanistan, certain NATO governments, apparently led by the
Dutch, insisted on a clear policy about the humane treatment of prisoners
before they would agree to expand NATO’s role in that country.

Many European governments wound up in a delicate position, cooperat-
ing to some degree with U.S. policies toward enemy detainees, but then
having to confront an aroused public and deal with parliamentary inquiries.
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A certain amount of hypocrisy was at work, as in the case of Germany
noted above. The Italian government under Berlusconi may have publicly
demanded the extradition and trial of the U.S. operatives who seized a sus-
pect on Italian soil, but again it is highly unlikely that such a kidnapping
could have occurred without some role for Italian security managers, espe-
cially given that the Berlusconi government was openly supportive of Bush
policies in Afghanistan and Iraq.67

In early 2006 certain British officials called for the closing of the Guan-
tanamo detention facility, but Prime Minister Blair hedged on the issue. All
of this suggests that many NATO governments sought to distance them-
selves in public from U.S. policies toward enemy detainees, while maintain-
ing a certain covert cooperation with, or tolerance of, those policies.

International Reactions beyond NATO

The UN system reacted in various ways to this topic, especially through its
secretariat, but without much impact on the Bush administration, predis-
posed as it was to dismiss most UN initiatives that interfered with desired
policies.68 As a general rule, UN criticism of Washington is taken less seri-
ously than congressional criticism or U.S. court action.

The UN High Commissioner for Human Rights made a number of state-
ments about U.S. treatment of enemy detainees, via Mary Robinson, Bertie
Ramcharan, and Louise Arbour. None of these statements seemed to have
had any impact on Washington. A group of UN human rights experts
related either to monitoring bodies of particular treaties or to the UN
Human Rights Commission (or to its subcommission) expressed concern
about the reports of abuse at Guantanamo, Afghanistan, and Iraq. From
2004 they requested that certain UN human rights experts be allowed to
visit Guantanamo. For a time Washington stalled in dealing with this
request, then said a visit to Guantanamo would be allowed, although pris-
oners could not be interviewed. The UN officials in question then said they
would not visit under this condition. In early 2006 they issued a closely
argued report charging the United States with various violations of human
rights and humanitarian law standards, and called for the closing of
Guantanamo.69

International human rights groups played important roles in keeping
the issue alive. Although it is impossible to track all NGO activity related to
this subject, some examples can be given. Particularly important as a thor-
ough record was a long and detailed report by Amnesty International (AI)
in November 2004.70 AI’s release of its annual report in 2005 led to much
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controversy, stemming in part from its use of the word “gulag” to refer to
Guantanamo. These semantics brought publicity to the issue, but also
allowed the Bush administration and its friends to deflect the debate away
from its policies and toward AI’s judgment and reliability.

Human Rights Watch (HRW) also produced many reports on U.S. policy,
including a major report about U.S. command responsibility for prisoner
mistreatment.71 HRW repeatedly called for an independent inquiry into the
subject, given the limits and weaknesses of both DOD reports and congres-
sional oversight. While congressional commentary picked up by 2005, at the
time of writing no truly independent study had been allowed by the Bush
team. Given the tenor of American nationalism, such an independent
inquiry was unlikely.

The Center for Constitutional Rights teamed with some former
detainees at Guantanamo to bring charges in a German court under the
principle of universal jurisdiction. The defendants were Secretary of
Defense Rumsfeld and others. German authorities did not pursue the suit.

All of this NGO activity, when linked to media reports and congressional
actions, may have generated some pressure on the Bush administration to
restrict the scope of coercive interrogation at U.S. military facilities.72 At a
certain point it was clear that the Bush team was prepared to clean up mili-
tary interrogations but wanted to maintain abusive interrogation under the
CIA. “Disappearances” and “renditions” continued, at least until halfway
through 2006.

Publics and parliaments in Asia did not react as strongly against U.S.
policies of renditions and forced disappearances as in Europe.73 Many Asian
governments seemed supportive of U.S. policies.

The ICRC

The one organization outside the U.S. government that knows in detail what
is occurring at Guantanamo and in Afghanistan and Iraq, but not in the U.S.
secret detention centers, is the ICRC.74 This founding agency of the
International Red Cross and Red Crescent Movement focuses exclusively
on armed conflict and internal unrest. It has a mandate to engage in human-
itarian protection, which includes protecting the human dignity of prison-
ers in war and unrest. Under GCs III and IV, it has a right to visit detainees
in international armed conflict, in order to observe and comment on
whether IHL is being properly implemented. It has a right to offer its ser-
vices in civil wars and domestic unrest, in which case the visitation process
can be almost the same as in international wars.

50 / David P. Forsythe



Exactly what it is doing, and how, and with what success, is difficult to
say. In its humanitarian work since 1863, the ICRC prides itself on its inde-
pendence, neutrality, and impartiality. These guiding standards do not pre-
clude public comment, but discretion is its preferred mode of operation. Its
basic approach to violations of human dignity is not covered in IHL but is
spelled out in one of its doctrines, or general policy statements, No. 15—
first articulated in 1981 and refined in 2005.75 It normally does not make
public comment about the details of what its delegates observe, since in its
view this confidentiality promotes access, trust, and leads over time to pos-
itive developments. It may share detailed information confidentially with
certain third parties in the quest for humanitarian improvements. It may
make public statements and even public denunciations if discreet diplomacy
does not yield significant progress over time, and if such publicity is judged
to be in the interest of the victims themselves. Other doctrines, such as No.
58, allow the ICRC to make public comment for other reasons, such as to
correct partial or inaccurate reports about its role.

The Bush administration, while resisting the application of IHL to
Guantanamo, did nevertheless allow an essentially permanent presence
there by the ICRC from early 2002. The ICRC did not agree that IHL was
inapplicable to at least some of the Guantanamo detainees,76 but consistent
with its preferred policies it did not engage in protracted and acerbic legal
debate in public, especially since it was active on the ground at Guantanamo
on practical matters of humanitarian protection.

In May 2003, the ICRC went public about the deleterious effect of indef-
inite detention without prospect of charge or trial at Guantanamo. It did so
it a fairly low-key way, which is typical of the organization, posting a state-
ment on its Web site and allowing the head of its Washington office even-
tually to give an interview to the New York Times, saying the same thing as
posted. More than thirty Guantanamo detainees had attempted suicide,
given their despair. The fact that the United States was the largest donor to
the ICRC budget, and had been for some time, providing about 28 percent
of the wherewithal for ICRC operations around the world in 2004–5, did
not affect the policy of the organization on this issue. (Nor had donor sta-
tus affected ICRC support for the Ottawa Treaty banning antipersonnel
land mines, which the United States opposed.)

We now know that during the period 2002–4, the ICRC lodged numer-
ous discreet protests about certain U.S. policies at Guantanamo, involving
such things as the treatment of detainees under the age of 18, the lack of
prayer mats and Korans, the abuse of Korans by interrogators, the sexual
humiliation of prisoners, the use of medical records by interrogation teams
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in violation of medical ethics, and other U.S. actions that in some cases were
“tantamount to torture.” At times the ICRC was prevented from seeing
some detainees.77 On some issues the ICRC representatives on the scene
judged the policies serious enough to warrant a temporary suspension of
visits, although no public statement was made.78

We also know that ICRC President Jacob Kellenberger went to
Washington several times and met with high Bush officials, including the
president in February 2005, to discuss Guantanamo (and Afghanistan and
other subjects). Kellenberger also involved himself with Guantanamo and
other IHL issues with the U.S. diplomatic mission in Geneva. So there was
high-level ICRC diplomacy to try to effectuate change in keeping with
international norms for human dignity.

What we do not know is the exact Guantanamo balance sheet of
improvements and remaining problems. And we do not know the details of
the ICRC cost-benefit analysis about staying or leaving with a public
protest. We certainly do not know if the ICRC asked the Guantanamo
detainees if it should stay or go with a protest. The organization sometimes
poses this question to prisoners, and if they want the ICRC to continue
with confidential visits, which give the prisoner a sole contact with the out-
side world, the ICRC can hardly do otherwise—even if humanitarian
progress is slight to nonexistent.

Contrary to the assumptions of some observers, there has been some
beneficial change at Guantanamo over time, stimulated by the ICRC’s quiet
diplomacy. We just do not know exactly how much. Kellenberger said in a
press conference in 2005 that at Guantanamo the organization had achieved
progress on some issues, although all of its requests had not been met by
U.S. authorities.79 This type of mixed record is usually enough for the ICRC
to continue with its discreet diplomacy, at least where it can see some impor-
tant progress.

In Iraq, where the United States accepted the application of IHL in gen-
eral, the process of prison visits was not that different from Guantanamo.
Interestingly, Geneva decided that the progress achieved by late fall 2003
was greater than in either Guantanamo or Afghanistan. This was partially
because much of the abuse at Abu Ghraib was unauthorized by higher
authorities, even if in reality they were negligent about proper planning and
supervision. So the U.S. authorities in Iraq did not resist some of the
changes demanded by the ICRC. But there were intentional policies of abuse
also, such as the CIA “disappearing” persons, most of whom were abused in
one way or the other, and at least one of whom died in captivity (Amnesty
International 2004: 8). Also, there was slow U.S. action at times in response
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to ICRC reports, and on at least one occasion, a U.S. officer proposed that
ICRC visits be announced in advance so as to not interfere with coercive
interrogation (ibid.: 54).

This being so, some ICRC officials in both Iraq and Geneva wanted more
than quiet suspension of ongoing visits. They wanted a strong public
protest. But once again Geneva, after much debate, decided in favor of dis-
cretion. A leaked ICRC report about Iraq, published in the Wall Street
Journal, did not come from ICRC sources but probably from dissidents
within the U.S. executive. And even a certain faulty follow-up to ICRC
reports by U.S. authorities in the fall of 2003 did not occasion a radical
change of plan by Geneva.80 By the time of Kellenberger’s meetings with
Bush, Rice, Rumsfeld, and others in February 2005, Iraq was not the top
agenda item, but rather Guantanamo and Afghanistan. Many of the changes
in Iraq were of course produced by the infamous pictures that circulated
about Abu Ghraib, and not because of the ICRC confidential reports.
Nevertheless, as at Guantanamo, there was a certain progressive change
over time, perhaps more so in Iraq than at Guantanamo on these humani-
tarian questions. In both places, as the ICRC had reported privately, most of
the detainees were nonpolitical. Thus eventually a number of releases
occurred.

In Afghanistan, there were numerous and credible reports of detainees
being abused while in U.S. captivity, whether at the Bagram or Khandahar
military bases, or at regional bases, or at smaller “holding centers.”
Somewhere around twenty fatal cases of prisoner abuse were being inves-
tigated at the time of writing. From the beginning, it was clear that the
ICRC did not have immediate access to all detainees in all detention facili-
ties. U.S. prisoner policy in Afghanistan was a subject of high-level ICRC
diplomacy with U.S. leaders on several occasions.

It is reasonable to conclude that much of the United States’ abuse of enemy
prisoners was unnecessary for the life of a democratic nation. One major
problem with the necessity argument is that it tends to be applied very
broadly. One engages in a war of choice in Iraq in 2003, not tightly linked to
the security of the United States. But then abusive interrogation transpires,
despite well-considered concerns that U.S. military forces should not have
been sent there in the first place.81 That invasion has probably harmed U.S.
security, leading as it has to a laboratory in which anti-U.S. actors can per-
fect their deadly skills, with plenty of American targets.82 Abuse was prac-
ticed widely at Guantanamo, even though many prisoners there had no
actionable intelligence to give.83
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By 2005, what one British scholar has called the “fight-back” against
excessive executive claims found resonance in Congress, having been artic-
ulated earlier by some government lawyers, human rights NGOs, and
media like the New York Times (Gearty 2006: 108). Led by a few senators
with a strong sense of American exceptionalism and military honor,
Congress did succeed in passing legislation that prohibited both torture and
mistreatment wherever it might be considered in places under U.S. control.
So once again it was Congress that insisted on serious attention to human
rights, even if it had taken the better part of three years for that oversight
and legislative reaction to materialize.84 These 2005 gains, however, were
greatly undercut by the subsequent 2006 legislation allowing exceptional
detention and interrogation, as well as new military commissions that fell
far short of international standards of due process.85

At the time of writing most courts in the United States were still often
deferential to executive claims about the need for secrecy and broad execu-
tive power in national security affairs.86 A divided U.S. Supreme Court,
however, began to challenge executive legal claims in both the Rasul and
Hamdan judgments. The latter case was potentially highly important,
asserting a broad application of international legal protection to prisoners
and defendants linked to armed conflict, given Common Article 3 from the
Geneva Conventions of August 12, 1949.87

A clear casualty from Bush policies toward enemy detainees was a
decline of U.S. reputation and soft power in the world. One can imagine that
the next time the U.S. government engages in quiet diplomacy toward
another state about torture, it will be similar to when a British diplomat
talked to a Nazi official about the German concentration camps. The Nazi
silenced the British diplomat when the former pulled off his shelf an
account of the British concentration camps in the Boer War, in which almost
30,000 persons died, mainly women and children (Ferguson 2004: 232–33).
Washington has made it more difficult to exercise influence for progressive
causes around the world (Carothers 2006: 68). Certain insurgents in Iraq
were carrying reproductions of the Abu Ghraib pictures of abuse when they
were apprehended, which is clear evidence that widespread knowledge of
prisoner mistreatment made the U.S. role in the world more difficult.88 Abu
Ghraib was no doubt a recruiting bonanza for al Qaeda. But Guantanamo
and the rest of U.S. policy toward enemy prisoners made their own contri-
butions to this problem.

It was highly ironic that in 2005 and 2006 the U.S. was pressing the Iraqi
government to improve the treatment of prisoners in that country, in the
interest of national reconciliation, when the U.S. itself had been so obtuse
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about the damage to U.S. goals and interests in Iraq and the world via its
own policies of prisoner abuse.

Even if, from time to time, coercive interrogation may yield actionable
intelligence of importance, there are many negatives involved in the
process: the decline in reputation and hence soft power of the detaining
authority, damage to its sense of proper identity and honor, undermining its
effort to protect its own personnel when captured in the future, and above
all the antagonism and hostility of foreign populations. The Bush adminis-
tration seemed blind to all these considerations. It was rather Congress, led
by moderate Republicans in the Senate, mostly with military backgrounds,
that challenged administration abusive policies on these various grounds.89

Even the centrist paper USA Today called in early 2006 for the closure of
Guantanamo on grounds that it was not in the U.S. national interest to keep
it open, given that it had become an impediment to better relations with the
Arab-Islamic world. A British parliamentary committee said the same thing.
But when President Bush transferred fourteen detainees from the “black
sites” or secret detentions to Guantanamo, he thereby insured that the
Cuban facility could not be closed in the near future.

The American polity, however, showed little inclination to do what HRW
has called for: create a special prosecutor and/or special commission to
examine the origins of prisoner abuse at highest levels, military and civilian,
so as to correct the impunity now existing for such officials. Investigation of
high policy makers, as Sartre noted long ago, is agonizing and requires great
courage. As a perceptive journalist concluded (Lelyveld 2005: 39), the pub-
lic and Congress agreed during 2002–4: “the less we know as a people about
secret counterterrorism struggles and strategies, [and] the less we contem-
plate the possibly ugly consequences, the easier it will be for those in
authority to get on with the job of protecting us.”
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4 Northern Ireland
Violent Conflict and the Resilience of 
International Law
Colm Campbell

56

A state that defines itself by an ideological commitment to the rule of law
(usually, though not universally, coterminous with liberal democracy) tends
to behave differently from more authoritarian states. Paradigmatically, the
democratic state’s agents operate within the framework of legal powers that
we have come to understand as Weberian “formal rationality.” In practice,
no state fully conforms to this model, even in peaceful times. At best law has
a “relative” rather than an absolute autonomy, and some degree of illegal-
ity characterizes the operation of all states (Abel 1995). A variety of sub-
stantive, procedural, and evidential factors operate to limit the reach of the
law on state action, creating mutable legal “grey zones.” Norms may be
ambiguous or lacking; prosecutorial discretion may shield state operatives;
the judiciary may display marked deference; and illegality may involve
covert operations in which links with the state may be difficult to prove,
particularly where official investigations are deficient.

When the liberal-democratic state faces severe violent challenge, there is
likely to be pronounced pressure to depart from formal rationality (Balbus
1977). This departure may involve the imposition of a formal, or merely de
facto, “state of emergency.” During such periods of emergency new legal
grey zones invariably manifest, and although a revised normative frame-
work may not mandate prisoner abuse it may in practice facilitate it. There
is likely to be a rise in covert operations entailing activities such as killings,
in which links to the state may be difficult to identify (as Chapter 7 in this
volume discusses). The scale of repression is nevertheless likely to be lower
in democratic than in authoritarian states, suggesting a “damping” effect
(Tilly 2003; Davenport 2004). Law contributes ambiguously to this effect—
its limited effective reach enables the existence of grey zones, while its
remaining presence helps to delimit them.



A similar ambiguity manifests at the level of international law. While
international human rights law has greatly increased in scope since the
founding of the UN, derogation clauses in the major conventions make
explicit provision for the declaration of states of emergency, providing for
restriction on all but a small core of “nonderogable” rights (Fitzpatrick
1994). These core rights nevertheless include those most under pressure
during emergencies: the right to freedom from torture and a prohibition on
arbitrary killings. Yet the “bite” of human rights law in emergencies is sig-
nificantly reduced by doctrines such as that of the European Court of
Human Rights, which allows states a wide “margin of appreciation” (Gross
and Ní Aoláin 2001). There are also significant procedural and evidential
obstacles. Domestic remedies must generally be exhausted unless it can be
shown that the alleged abuses constitute state “administrative practice”
(Harris, O’Boyle and Warbrick 2005), and covert activities generally leave
few traces.

The protection of nonderogable rights is paralleled by restrictions in
international humanitarian law (“the laws of war”) on torture and arbitrary
killings, but the reach of this area of law can be hampered by a separate issue:
state sensitivity about acknowledging that “armed conflict” exists. Humani-
tarian law sanctions killing “combatants” (though the phrase is used only in
relation to international armed conflicts) and might therefore be perceived to
free the state’s hands on the use of lethal force. But the law’s application
might also seem to convey status on violent challengers, either informally, or
in the case of conflicts meeting particular technical requirements, by the for-
mal award of “prisoner of war” status. From the state’s point of view two
alternative optimal results suggest themselves. The first is to recognize the
existence of armed conflict (facilitating use of lethal force), while denying
that challengers meet technical requirements for prisoner-of-war status. The
second is to deny the existence of armed conflict while exploiting domestic
law grey zones to employ the kind of lethal force against violent challengers
that international humanitarian law permits against “combatants.” If
humanitarian law is ultimately judged applicable, the deaths may not have
been in violation, particularly if when killed, challengers were taking “a
direct part in hostilities,” (though a violation of international human rights
law may have occurred; see generally Kretzmer 2005).

Sensitivity around normative framing highlights that in many situa-
tions there exists not only violent conflict, but also “metaconflict”—that is,
conflict about the conflict (McGarry and O’Leary 1995: 1). Claims about
appropriate international legal norms are themselves claims about the con-
flict’s nature. At one level, international law provides an external framework
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for evaluating conflict; at another, international law can be within conflict,
helping to shape the identities and behavior of protagonists (Berman 1997).
Conceptualization of international law as simply a set of objective norms
offers limited potential to capture this dynamic. Much better possibilities
are presented by viewing international law as a process “in which context is
always important” (Higgins 1994: 8). Contextualization offers the possibil-
ity of taking account of the impact of conflict on the interpretation of inter-
national law; it also allows for the possibility that the nature and standing
of particular states might impact on the law’s bite. This is not to adopt a real-
ist dismissal of international law as nothing more than power politics in dis-
guise. Rather, it assumes a much more complex relationship between power
and international law, in which the latter enjoys a significant degree of
autonomy, while recognizing that international law can shift, and that pow-
erful states can play particularly important roles in the change process.

Contemporary debates on terrorism, international law, and U.S. hege-
mony raise these questions in their sharpest form. While some have seen in
the exercise of hegemonic power a rejection of the viability of international
law (at least in its capacity to limit the hegemon; Bolton 2000), others have
suggested that the optimal position for the hegemon may be neither to dis-
miss international law, nor to create a special regime for itself, but rather to
shape international law in a way that furthers its own interests (Byers
2003). A project such as this is greatly assisted by the capacity of the hege-
mon not simply to shape the content of norms, but also to influence the
identification of the appropriate normative framework.

This chapter uses the British experience in Northern Ireland to explore
the international law dimension of protracted violent political conflict in a
leading Western state with a formal commitment to the rule of law. While
the Northern Ireland conflict differed in many respects from the current
“war on terror,” there are also points of correspondence (explored further
below), making analysis of the example especially valuable for three reasons.
The first has to do with shifting contextualization: the Northern Ireland con-
flict offers the advantage of having a beginning, a middle, and something like
an end. Each of those phases can be considered to contribute to the context
within which the behavior of the state can be judged and in which different
degrees of leeway may be shown by the international community.

The second is that while the UK has not occupied the position of global
hegemon since the nineteenth century, there are reasons for suggesting that
its subsequent international standing has had hegemonic resonance. The
effects of a period of hegemony may continue in complex ways, long after
the power of the hegemon has waned (Keohane 1984). Britain remains a
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nuclear power with a permanent UN Security Council seat; it also played a
key role in the creation of the European Convention on Human Rights
(ECHR) (Simpson 2001).

Third, as Chapter 5 also emphasizes, current British antiterrorist legisla-
tion draws heavily on Northern Ireland experience, and the state has
attempted to highlight the lessons of this experience in its “special” (if
unequal) relationship with the United States. Particularly since the Suez cri-
sis (1956), a key driver in British foreign policy seems to have been a per-
ceived need to act in concert with the United States (Hourani 1989).
Especially since 9/11, the UK has been facilitative of the exercise of
American hegemony; in doing so it has been keen to project as capable of
influencing the United States in a way that few countries can (albeit with
little supporting evidence).

The first part of this chapter provides a backdrop for exploring the inter-
national law dimension of Northern Ireland’s “Troubles,” outlining domes-
tic legal frameworks and security strategies adopted during the conflict’s
three main phases: outbreak and militarization (1968–1976), criminalization
(1977–1994), and transition (1995 to the present). The international law
analysis that follows is loosely structured around these phases, beginning
with explorations of approaches employed by the UK in combating early
Irish government attempts to raise Northern Ireland at the UN, and of
British strategies in relation to international humanitarian law. This is fol-
lowed by an analysis of the case law under the ECHR using the derogation
cases as the main focus during the criminalization phase, and those in rela-
tion to the investigation of lethal force as the principal topic during the tran-
sition. The chapter then explores the extent to which the British experience
in relation to the international law dimension of the Northern Ireland con-
flict may be applicable in relation to the U.S. experience in its “war on terror.”

Overall, I address three salient issues. The first is the extent to which the
standing of the British state may have impacted upon judgments of its
behavior in Northern Ireland. The second is the extent to which changing
contextualization over time may have impacted upon this adjudication, with
particular reference to state activities in grey zones of domestic law. The
third is the extent to which any of this analysis may be applicable to the
United States, now or in the future, given its hegemonic position.

Domestic Frameworks

With over 3,500 deaths in a population of 1.5 million, Northern Ireland was
easily Western Europe’s most violent conflict in the post–World War II
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period. Though subject to an ambiguous claim by Ireland until 1998, Britain
exercised sovereignty over the region, which in its constitutional law was
part of the UK. Devolved government existed until 1972, with a separate
legal system (still subsisting), and with emergency legislation (the “Special
Powers Act”) in force from the state’s foundation (Campbell 1994).

The first phase of the conflict, (1968—1976) began with a civil rights
campaign on behalf of a disadvantaged nationalist minority. A deteriorating
public order situation saw the deployment of British troops in 1969 and the
re-emergence of highly violent, and frequently quite structured paramili-
tary groups. The nationalist Irish Republican Army (IRA) sought re-unifi-
cation with Ireland, while loyalist groups such as the Ulster Defence
Association saw themselves as defending the union with Britain.

Internment without trial under the Special Powers Act was introduced in
1971. The legislation was replaced in its entirely by the Northern Ireland
(Emergency Provisions) Act of 1973 (EPA), which provided for the contin-
uation of indefinite detention and for the trial of terrorist-type offences in
juryless, single-judge courts with special rules of evidence calculated to facil-
itate the use of interrogation-based confessions. In addition, a host of ancil-
lary stop, search, arrest, and detention powers were given to the police and
the army. From 1974 these were supplemented by a UK-wide Prevention of
Terrorism (Temporary Provisions) Act (PTA), introduced following indis-
criminate IRA pub-bombings in England. This provided for seven-day
detention without charge and a system of executive-imposed “exclusion
orders” (somewhat akin to internal exile).

Following the introduction of indefinite detention in Northern Ireland
came a rash of claims of severe prisoner abuse (which I examine further
below). There were also well-documented claims of abusive use of lethal
force by the army. In addition to the statutory framework governing the lat-
ter issue, there existed an opaque range of nonstatutory (common-law)
powers. At one point these had been invoked in a manner that came close to
a form of martial law (Campbell and Connolly 2003). Furthermore, special
rules on inquests hindered public scrutiny of the use of lethal force; prose-
cutions of security force personnel were rare, and convictions even rarer (Ní
Aoláin 2000). The picture that emerged was of significant legal grey zones:
many security force activities were characterized by ambiguous or absent
legality, and infractions upon norms by these forces led to few criminal
sanctions.

The second, “criminalization,” phase (1977–94) saw a shift in which the
military lost its lead role under a doctrine of “police primacy.” Trial in
Diplock courts assumed a central place in the government’s security strat-
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egy, as internment had been abandoned in 1975. During the earlier phase,
the security strategy had appeared to hover between war and criminal jus-
tice models. Criminalization marked the formal dominance of the latter,
though attempts to treat prisoners as “ordinary criminals” were severely
dented by the IRA’s 1981 hunger strike, and elements of the war model
appeared to survive in aspects of security apparatus behavior.

Under criminalization, the kind of highly visible egregious abuses that
had characterized the earlier period were largely absent; if anything,
though, covert activities appeared to increase in importance. What occurred
was a succession of security initiatives, each of which raised concerns of
abusive behavior. As pressure created by human rights NGOs forced the
abandonment or alteration of particular strategies, further concerns arose;
the overall pattern was one of displacement rather than elimination of
abuse.

Some concerns involved questions about the fairness of Diplock trials;
others involved continuing claims of prisoner abuse. In addition, there were
two patterns of incidents in the 1980s and 1990s implicating the security
apparatus in suspicious killings, raising a variety of concerns about “shadow
state” activities. The first involved situations in which specialized units
seemed to operate a “shoot-to-kill” policy of eliminating (generally armed)
terrorist suspects in planned ambushes (Urban 1993). In effect, it appeared
as though in these instances the security forces were operating according to
laws-of-war rather than criminal justice standards. The second pattern
involved some well-documented cases in which it appeared that elements in
the security apparatus were colluding in assassinations with loyalist para-
militaries. The victims appear to have included a number of IRA suspects,
some civilians, and two of Northern Ireland’s leading human rights lawyers
(J. O’Brien 2005).

The third phase is one of transition, beginning with the paramilitary
ceasefires of 1994, and continuing with the 1998 Good Friday Agreement
(Campbell, Ní Aoláin, and Harvey 2003) There has been a gradual reduction
in the use of emergency and antiterrorist powers. Military deployment has
greatly diminished; police reform (or possibly transformation) has pro-
ceeded (though some elements of the security apparatus have emerged
unscathed or even strengthened); and the “past” has emerged as a major
area of concern, with a particular focus on dealing with the legacy of dis-
puted security force activities, particularly killings, that fell into legal grey
zones (Bell 2003).

Legislatively this period has been one of consolidation. Security dis-
courses and the structure of legislation in the earlier phases of the conflict
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tended to emphasize the exceptionality of Northern Ireland-related terror-
ism, and the temporariness of antiterrorist measures (the 1970s and 1980s
saw a succession of EPAs and PTAs). This reflected London’s generalized
sense of Northern Ireland’s “separateness,” helping to explain why much
harsher measures were tolerated locally than were employed in Britain
itself. In succeeding decades, while the separateness persisted, the approach
to legislation changed. “Emergency” powers gradually seeped into “ordi-
nary” powers applicable throughout the UK, and violence in Northern
Ireland became partly subsumed under the general (domestic and interna-
tional) rubric of the “terrorist threat.” Accordingly, the bulk of the powers
previously found in the EPA are now located in the part of the Terrorism Act
of 2000 that applies only in Northern Ireland. That act was subsequently
amended with respect to Northern Ireland and has been supplemented by a
raft of more general, post-9/11 legislation analyzed by Todd Landmann in
Chapter 5 of this book.

Northern Ireland: International Law Conflicts

This domestic law framework sat alongside an extensive web of UK treaty
commitments with respect to international law (including human rights
law), reflecting Britain’s significant status in the international law arena.
From today’s perspective, the international legal reference points framing
the Northern Ireland conflict seem relatively well defined (principally by
reference to the ECHR), but the position at the conflict’s eruption was less
clear. Most importantly, an assertive Irish government displayed a willing-
ness to use UN mechanisms in an attempt to internationalize the issue. A
further factor was that militarization in Northern Ireland overlapped with
the opening of the Diplomatic Conference on the Reaffirmation and
Development of International Humanitarian Law in Armed Conflicts, which
continued from 1974 to 1977 (Moir 2002). The conference’s concern with
unconventional armed conflicts posed implicit questions about Northern
Ireland’s categorization. Given the UK’s formal commitment to interna-
tional law, and its questionable Northern Ireland record, the challenge it
faced was to manifest engagement with the law while short-circuiting
potential criticism; how to avoid rather than evade condemnation?

Eruption: Northern Ireland at the United Nations

Interactions between the UK and Ireland at the UN at the start of the con-
flict are best seen as a metaconflict in which both states sought to use inter-
national legal reference points to bolster competing narratives about the
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conflict. In a situation of deteriorating public order, the Irish government in
1969 requested an urgent meeting of the Security Council, calling for the
dispatch of a UN peacekeeping force to Northern Ireland (Ireland 1969).
This request was repeated in the address by the Irish minister to the
Security Council when the procedural question arose of the possible inclu-
sion of the Irish letter on the Council’s provisional agenda. His address
emphasized the government’s policy in relation to Northern Ireland, which
was that the state did “not in any way concede to . . . [the UK] the right to
exercise jurisdiction there,” implying that the domestic affairs exception in
Article 2(7) of the Charter was inapplicable. Alternatively, he suggested,
drawing parallels with UN approaches to apartheid, that British objections
be overridden. The UK response was to insist that Article 2 operated to pre-
clude UN involvement. Despite Soviet support for the Irish position, the
meeting was adjourned without taking a decision on whether to adopt the
suggested provisional agenda, and the matter was dropped.

Ireland then sought to have its concerns included on the agenda of the
forthcoming UN General Assembly session. Its request referred to the UN
Decolonization Declaration (resolution 1541, adopted in 1960), and asked
that Northern Ireland be examined with a view to ending discrimination
and establishing human rights, citing various articles of the Charter. The
item made it on to the provisional agenda, but following a British objection
that debate was precluded under Article 2(7), further discussion was
deferred, and the issue died. Thus in both instances, the UK used procedural
devices to foreclose discussion of substantive issues. In effect, the British
narrative of the conflict (“an internal matter”) won out at the Security
Council and General Assembly.

International Humanitarian Law: Closing the Door

Given the sustained and organized nature of the violence in Northern
Ireland, humanitarian law might seem an obvious reference point for
assessing the behavior of participants. This was particularly the case in the
early 1970s, given the intensity of the fighting and the control of “no go”
areas by nonstate entities. In fact, for much of the conflict there was little
attempt to view violence through the lens of humanitarian law, apart from
an occasional airing in the context of the status of IRA prisoners (Walker
1986), and some later attempts by human rights NGOs to monitor para-
military activity by referring to humanitarian principles (Human Rights
Watch 1991). There was therefore limited examination of the potential
applicability of humanitarian law provisions governing guerrilla or nonin-
ternational armed conflicts (principally Common Article 3 of the 1949
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Geneva Conventions, and the conventions’ two 1977 protocols). In general,
the Northern Ireland conflict tends to be viewed as having hovered between
some form of noninternational armed conflict (governed by Common
Article 3 and meeting at least some of the requirements of Protocol II of
1977), and the lower intensity category of “situations of internal distur-
bances and tensions.”

The important point is that while the applicability of the law during the
conflict is an open question, the UK nevertheless took considerable pains to
avoid the possibility of creating fresh obligations. This wariness appears to
have been based on a combination of diffuse and quite specific status con-
cerns. If “armed conflict” existed, the state was a participant in it, as indeed
were armed opposition groups. At a more specific level, there appear to have
been concerns about 1977 Protocol I, which granted prisoner-of-war status
to combatants captured in conflicts where “peoples are fighting against colo-
nial domination and alien occupation . . . in the exercise of their right of self-
determination . . . “1

In retrospect, although self-determination claims were important ele-
ments in the Northern Ireland conflict (and its resolution), it is difficult to
see how Protocol I’s conditions of applicability could be said to have been
met. As regards procedural issues surrounding international exploration of
a possible “colonial” dimension to the conflict (with obvious implications for
the applicability of Protocol I), Britain’s influential position at the UN again
came into play. When between 1988 and 1990 the U.S.-based Brehon Law
Society sought to have the UN Decolonization Committee interest itself in
Northern Ireland, the Committee insisted that its mandate meant that it
would require a resolution of the General Assembly or a referral by the
Secretary General before it could hold hearings on the region (M. O’Brien
1996; Harvey 1990) No such resolution or referral was forthcoming.

Protocol II did not grant prisoner-of-war status but did provide for pris-
oner release at the conflict’s end. These provisions, though, were binding
only in noninternational armed conflicts which met the protocol’s high
thresholds for applicability. Although the UK was an early signatory of both
protocols, it declined to ratify them for many years, and at the time of sign-
ing it made a declaration with respect to Protocol I (Roberts and Guelff
1989), aspects of which appear designed to negate its possibility of applica-
bility to Northern Ireland.

Eventually, the Geneva Conventions (Amendment) Act of 1995, enacted
a year after the Northern Ireland cease-fires, provided for ratification of the
protocols (Rowe and Meyer 1996). The legislation was not immediately
brought into force. Ratification was eventually accomplished only in
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January 1998, the IRA cease-fire having been ended and restored in the
meantime, suggesting that the imperative to avoid arguments over the
applicability of the protocols to violence in Northern Ireland played a part
in British calculations. Furthermore, ratification was accompanied by a
number of reservations in respect of Protocol I, which although textually
different from the earlier declaration, also seemed designed to exclude any
applicability to Northern Ireland. As regards Protocol II (the applicability of
which was a more likely bet), while the UK has never indicated that it
viewed the conflict as coming within the instrument’s terms, it could, if it
felt mindful to do so, make a claim that the early release of prisoners under
the Good Friday Agreement met the amnesty requirements of the protocol.

At one level, the strategies pursed in relation to Northern Ireland at the
higher reaches of the UN and with respect to international humanitarian
law functioned as straightforward shielding devices for the UK. At another,
they can be considered effective contributions to the metaconflict. As such,
they confirm that particularly at conflict’s outbreak, leading Western states
are well placed to define international legal frameworks and contexts in
ways favorable to their interests.

Derogation and the Entrenchment of the Conflict

The international humanitarian law concept of “armed conflict” overlaps
but is not coterminous with that of “public emergency threatening the life
of the nation” in derogation articles of human rights treaties. While the
occurrence of armed conflict in a particular area would amount to such a
threat to the nation’s life, violence at a level not technically amounting to
armed conflict might yet constitute an emergency. It was this distinction
that allowed Britain to claim that although there was no armed conflict in
Northern Ireland, there was a “public emergency” under Article 15 of the
ECHR and Article 4 of the International Covenant on Civil and Political
Rights (ICCPR). The distinction was an important one on several levels.
While humanitarian law’s possible applicability raised awkward question of
status, few such issues arose with derogation; rather, the mechanisms were
essentially facilitative for the state.

Conceptually, the term “emergency” is locked in a dichotomous relation-
ship with the norm against which it is defined. Implicit in this relationship is
the temporariness of emergency. Were emergency not temporary, there
could be no norm. This relationship has been variously described in terms of
a governing paradigm of “normalcy-rule, emergency-exception” (Gross
1998: 440), or of the “implicit counterpoint between emergency and normal-
ity,” producing the “emergency/normality” antimony (Marks 1995: 85).
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Northern Ireland fits uneasily within this conceptual framework, since
from its foundation the state has been in a permanent emergency. Having
ratified the ECHR in 1951, the UK derogated in 1957, and continuous dero-
gations were in force until 1984. The 1984 derogation withdrawal was not
marked by an abandonment of emergency legislation, and when in 1988 the
legislation’s detention provisions were found to be in breach of the conven-
tion, further derogations were entered which were kept in place until 2001.
Although fresh derogations were entered later that year (subsequently
withdrawn), these were focused not on Northern Ireland, but on interna-
tional terrorism.

The most important issues aired under Council of Europe mechanisms in
the early period involved allegations of the abuse of prisoners who were de-
tained without trial in 1971–72. These cases prefigured in many respects the
debate on “torture lite” and “torture heavy” in the recent “war on terror.”
The interstate case Ireland v. UK (involving “torture lite”) focused mainly
on the use of the “five techniques” of “interrogation in depth”: hooding,
wall-standing, food deprivation, sleep deprivation, and the use of “white
noise” (though allegations of more traditional brutality also figured).2 The
European Court of Human Rights found that the “five techniques” had
been approved at a “high level” and therefore constituted administrative
practice. While conceding that a public emergency existed at the time,
Ireland claimed inter alia that the scale of detention was not strictly
required, and that the techniques to which some of the detainees had been
subjected amounted to torture, and therefore to a violation of a nondero-
gable right .

The court’s decision has been analyzed extensively elsewhere; rather
than reproduce this criticism here, two aspects of the judgment will be high-
lighted. The first is the degree of deference shown to the state’s estimation
of the situation. While the court accepted its duty to decide whether an
emergency justifying resort to derogation existed, it accompanied this with
a strong validation of the doctrine allowing states a “margin of apprecia-
tion.” This paved the way for the finding not only that an emergency
existed, but that detention without trial on the scale involved was not in vio-
lation of the convention, and that there was no discrimination in its opera-
tion.

The second notable feature was the finding by the majority in relation to
the “five techniques” that the state had inflicted inhuman and degrading
treatment upon the detainees (and therefore had violated a nonderogable
right under Article 3 of the ECHR), but—in contrast to the earlier finding
of the European Commission on Human Rights—that this did not amount
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to torture. This was despite a finding by the court that the techniques’ appli-
cation caused “at least intense physical and mental suffering to the persons
subjected thereto and also led to acute psychiatric disturbances during inter-
rogation.”3 Nevertheless, their use “did not occasion suffering of the partic-
ular intensity and cruelty implied by the word torture.” Three judges dis-
sented on this point, arguing in separate opinions that use of the “five
techniques” constituted torture.

Another set of allegations (with “torture heavy” resonance) was aired in
the Donnelly case,4 involving seven applicants, several of whom had
received substantial compensation payments. The aspects of ill treatment in
Donnelly have been discussed primarily in relation to allegations of physi-
cal brutality (several applicants were hospitalized), and secondarily in rela-
tion to allegations by three applicants that interrogators secretly adminis-
tered mood-altering drugs (Boyle and Hannum 1972, 1976, 1977). A third
category of claims has heretofore attracted little attention, though events in
Abu Ghraib now put it in a different light: one of the detainees described
being made to “bark like a dog” and squat on all fours, and being subject to
a serious sexual assault (a brush shaft forced into his rectum).

In a somewhat technical decision, the European Commission ultimately
ruled the case inadmissible. There was no administrative practice because
toleration of the alleged activities had not been shown to exist at a suffi-
ciently high level of the state apparatus: toleration “at the middle or lower
levels of the chain of command . . . does not . . . necessarily mean that the
state concerned has failed to take the required steps to comply with its sub-
stantive obligations” (p. 85). That police investigations of complaints had
taken place was seen by the commission as crucial, despite accepting that no
successful prosecutions were mounted, that the investigations were “open to
criticism,” and that at least some were “incomplete” (p. 83). This approach
seemed much more indulgent to state claims than is evident in the Greek
case, which involved prisoner abuse at the time of the Greek military junta
of 1967–74,5 suggesting that the democratic character of the British state
may have been implicitly factored into the commission’s assessment.

In Ireland v. UK the structure of adjudication had been predicated upon
the viability of the emergency-normality dichotomy. This was perhaps
understandable given that the case arose from the early stages of the
Troubles, but by the 1980s increasing entrenchment of the emergency
raised the question of its continuing appropriateness. The issue was revisited
in Brannigan and McBride v. UK,6 which saw a challenge to the PTA provi-
sions allowing detention of terrorist suspects for up to seven days, a power
relying upon a derogation from Article 5(3) of the ECHR.
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Given that the Northern Ireland emergency was in at least its twentieth
year when the detentions complained of took place, an obvious question
mark arose over the viability of the kind of analytical and evaluative
approaches evident in Ireland v. UK. Although permitting a wide margin of
appreciation may be understandable in the turbulence of a sudden onset of
emergency, and for a limited period, such a rationale largely disappears in an
entrenched and relatively predictable (though violent) situation. Accord-
ingly it was argued before the court that if a state is to be allowed a margin
of appreciation, that margin should become narrower the longer the “emer-
gency” continues.

Rather than engage meaningfully with this argument, the court fell back
on stock phrases, validating the claim that a “wide margin of appreciation”
should be granted to the state in assessing both the existence of the emer-
gency and the measures taken on foot of it. This paved the way for the val-
idation of the regime in the interrogation centers.

Although the finding that the level of violence in Northern Ireland
threatened the life of the nation might be considered unremarkable, the val-
idation of the safeguards in the interrogation centers is quite another mat-
ter, and was out of step with the approach taken in other international
forums. In its consideration of the first periodic report of the UK under the
Torture Convention in 1991,7 members of the UN Committee against
Torture subjected the safeguards in the interrogation centers to scathing
criticism. Criticisms continued in later periodic reports. In 1993 the Council
of Europe’s European Committee for the Prevention of Torture was suffi-
ciently concerned at the situation in the “holding centers” that it judged a
visit to Northern Ireland “to be required in the circumstances,” after which
it issued a highly critical report. Following a further intervention in 1999, it
issued a (successful) call for the closure of the main center.

In Brannigan and McBride, therefore, the European Court afforded a
degree of deference to the UK that other international human rights bodies
were unwilling to display. The general deference to state claims displayed by
the court was also much greater than that afforded to Turkey in Aksoy,8 in
which the safeguards applicable to the extended detention of terrorist sus-
pects were found to be inadequate. This again suggests that the liberal-
democratic character of the British state (in contrast to Turkey’s flawed
democratic record) may have been implicitly factored in to the court’s
assessment. Although occasionally a more stringent approach to the use of
emergency powers has been evident from ECHR organs,9 subsequent case
law has tended to dampen expectations that such cases opened a route to
innovative challenge to state action (at least while violence continued).10
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Transition and the International Law Context

Although ECHR jurisprudence on Northern Ireland up to 1994 showed
considerable deference to state claims, it has been markedly different since.
Of the fourteen conclusive rulings available at the time of writing, thirteen
found state breaches.11 For illustrative purposes this essay focuses on one
subset, those relating to deaths caused either by direct security force action
or where it was alleged that security forces had acted in collusion with loy-
alist paramilitaries.

Given the extent of the sea change in European adjudication, any worth-
while explanation is likely to be multifactorial, but one factor, timing, can-
not be ignored. All judgments were handed down after the start of the tran-
sition in Northern Ireland that began with the 1994 paramilitary cease-fires
and has continued to the present by way of the 1998 Agreement. Although
the language of “transition” has not been invoked explicitly by the
European Court, it is difficult to avoid the conclusion that the changed
Northern Ireland context has been factored in to some degree.

In at least four respects this jurisprudence marks a departure from pre-
vious European case law on Northern Ireland. The first relates to context.
The Gibraltar case involved the shooting dead by SAS troops, in a pre-
planned operation, of three IRA members who were believed to be involved
in an overseas bombing mission but who were subsequently found to have
been unarmed. In assessing the killing, the court explicitly mentioned the
context of terrorism, but in effect viewed this context as being trumped by
the primacy afforded to the “right to life” (Article 2 ECHR). This approach
was markedly different from that taken by ECHR organs in earlier lethal-
force cases from Northern Ireland, in which considerable leeway had been
afforded to the state.12 This suggests that the primacy attached to Article 2
itself reflected a changed broader context.

The second departure is a shift in focus away from the instant of killing
toward structural and procedural issues, either preceding the killing or in
subsequent investigations. For instance, in Gibraltar a substantive breach of
Article 2 was found in which the authorities were judged to have commit-
ted errors in planning, control, and organization before the killings. In oth-
ers, breaches of the procedural requirements of Article 2 were found on the
basis of inadequate investigations of deaths. A critical effect was that the
focus of responsibility was shifted from the direct perpetrators toward those
higher up the chain of command, inviting the question of ultimate respon-
sibility for “shadow state” activities.

The third departure is an extension of concern with killings caused
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directly by security force personnel to killings alleged to have resulted from
collusion between security force members and loyalist paramilitaries. The
political sensitivity of such killings cannot be underestimated, given their
“dirty war” resonance. Breaches of the procedural requirements of Article 2
of the ECHR were found on the basis of the lack of a prompt or effective
investigation into allegations of collusion, the lack of independence of the
police officers investigating the incident from the security force personnel
allegedly implicated in collusion, and the exclusion of the collusion issue
from the scope of the inquest. Among the investigations impugned in these
rulings was the one concerning the assassination of the human rights
lawyer Pat Finucane.

A final point of departure from past approaches is the “fit” between the
Northern Ireland, Turkish, and Chechen cases. The divergence between
Brannigan and McBride and Aksoy has already been noted; by contrast, the
jurisprudence evident in cases such as Shanaghan and Kelly meshes virtu-
ally seamlessly with Kaya and similar rulings from Turkey, 13 and with
judgments in the Chechen cases brought against the Russian Federation.14

This suggests an erosion of the perception that the Northern Ireland expe-
rience is exceptional.

The picture that emerges is one in which international law increasingly
reaches into former grey-zone state activity. Similar approaches have been
evident in recent case law covering the relationship between the fair trial
and the interrogation regime, and relating to the protection of intelligence
sources. This suggests that the “pull” of the state on the law is affected by
context. While conflict continues, human rights law may display a variable
tendency to accommodate itself to the requirements of powerful democra-
tic states, but absent violent challenge, the situation may be partly reversed,
with human rights law displaying an increasing pull on the state, even in
relation to retrospective judgment on acts committed during the former
conflict.

What Lessons for the “War on Terror”?

There can be no simple transposition of the Northern Ireland experience to
the global conflict. Assessment of whether any lessons are applicable must
take account of both similarities and differences. Some elements suggest the
viability of comparison: both the United States and UK are liberal democra-
tic states; both conflicts have involved structured political violence with
complex ethnic and religious dimensions; the long-standing alliance
between the two states has resulted in significant ongoing exchanges of
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security experience; and both states have similar (common law) legal sys-
tems, with relatively robust judiciaries.

Yet there are also important differences. Most obviously the “war on
terror” raises questions about the use of force in international law, absent in
Northern Ireland, and the United States occupies the position of a global
hegemon, much different from the standing and interests of the UK during
the Northern Ireland conflict. Other important differences relate to the
nature of the threat, to conflict categorization, and to domestic and interna-
tional legal frameworks.

The nature (and possible novelty) of the contemporary threat have
important implications for the leeway likely to be initially allowed to the
state (the “margin of appreciation” in ECHR jurisprudence). In that regard,
five differences between the conflicts can be noted. Al Qaeda’s structures
and goals appear much more diffuse than those of groups such as the IRA,
affecting a much larger number of states. While Northern Ireland saw some
appalling atrocities by nonstate entities, the overall percentage of civilian
casualties tended to be significantly lower than in many al Qaeda attacks. Al
Qaeda has made extensive use of suicide bombers, posing interdiction prob-
lems that were not present in Northern Ireland, and there have been persis-
tent claims that al Qaeda is intent on employing weapons of mass destruc-
tion (though its actual attacks have been technologically low level).

Turning to conflict categorization, the UK, after some initial ambiguity,
was careful to construct a narrative of its behavior in terms of a criminal-
justice-based response to “terrorist criminality” (despite significant milita-
rization). This entailed rejection of a “war” formulation, even if elements in
the security forces seem to have exploited legal grey zones to engage in
some activities, such as killings and coercive interrogations, typical (though
not all legitimate) in wartime. By contrast, the United States has been pro-
lix in the depiction of its activities variously as the “war on/against ter-
ror(ism),” or more recently the “long war,” formulations sufficiently broad
to cover the 9/11 attacks, the conflicts in Afghanistan and Iraq, and antiter-
rorist initiatives at home and abroad, neatly eliding war-as-metaphor with
war-as-armed-conflict.

As regards international humanitarian law, both the United States in the
current conflict and the UK in Northern Ireland sought to avoid conferring
prisoners with actual or perceived status, but there are important differences
in approach, corresponding to the alternative optimal strategies (from the
state’s perspective) outlined earlier. The British approach, consistent with its
criminalization strategy, was to deny the applicability of humanitarian law
while seemingly making some use of lethal force with varying degrees of
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(unacknowledged) accordance with “laws of war’ standards. The U.S.
approach, following from its “war” rhetoric, has entailed assertions that the
“laws of war” entitle it to use lethal force against suspected terrorists, while
resisting claims that detainees such as those from the Taliban met the tech-
nical requirements for prisoner-of-war status.

With respect to other areas of international law, the two states differ in
their scale of human rights treaty ratification. The UK has ratified a wide
range of treaties including the ECHR, which provides for individual com-
plaints.The United States is subject to the individual complaint mechanism of
the Inter-American Commission on Human Rights through the OAS charter
and the American Declaration of the Rights and Duties of Man. By contrast,
the United States has declined to ratify (though it has signed) the American
Convention on Human Rights. It has, however, ratified the ICCPR and the
UN Convention against Torture (and is therefore subject to these conven-
tions’ reporting requirements); it is also a party to the UN Charter and sub-
ject to UN thematic human rights procedures. The United States has declined
to invoke the derogation mechanisms under the ICCPR. Its formal position is
that activities necessitated by the “war on terror” fall outside international
human rights law. This view has been rejected by UN human rights bodies,
which have been heavily critical of U.S. treatment of terrorist suspects.

The overall result has been the creation of deliberate ambiguity and con-
fusion about the reach and interrelationship of legal norms in the current
conflict. Whereas some have seen in this the attempted creation of legal
“black holes” (Steyn 2004), others have pointed to continuing reliance by
the United States on legal classification and representation, even in regimes
such as that at Guantanamo (Johns 2005). Rather than representing a com-
pletely new phenomenon, the U.S. approach in the “war on terror” may be
considered a particular example of attempted exploitation of legal “grey
zones,” bearing some similarities to (and differences from) the British expe-
rience in Northern Ireland (Campbell and Connolly 2006).

Inevitably, this comparison raises the question of the relationship of the
hegemon to international law. It is unnecessary for the purposes of this
essay to go into the voluminous current material on “hegemony”; suffice to
say that the literature tends to identify at least two major uses of the term
at the international level, with divergent views on the relationship of the
hegemon to international law (Byers & Nolte 2003; Byers 2003; Vagts 2001;
Krisch 2005). One tends to emphasize hegemony as “dominance,” with con-
notations of unilateralism in international affairs, and a dismissive “realist”
approach to the question of the capacity of international law to bind the
hegemon. The second focuses on more subtle exercise of power, emphasiz-
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ing the long-term desirability for the hegemon of employing multilateral-
ist strategies. On this view, as discussed above, the optimal position from the
hegemon’s perspective may be to employ, and attempt to shape, interna-
tional law in a way calculated to advance its interests.

If, ultimately, the exercise of hegemonic power by the United States
approximates the former model, the British experience in Northern Ireland
offers few pointers. If, however, the latter model prevails, the hegemonic res-
onance of the UK’s status may offer some valuable clues. Powerful states
may be well placed to influence the metaconflict in a way that furthers their
interests, and adjudication of applicable legal norms displays a tendency to
accommodate itself to the state’s interests. Varying contexts, however, can
lead to international law’s displaying significant resilience. This may create
challenges for attempts to invoke international law to buttress hegemony;
the possibility of law-based challenge will be continually present, with shift-
ing contextualization potentially increasing its changes of success.

The example of Northern Ireland suggests that the UK’s liberal-democratic
character, coupled with its strong international standing, resulted in its
being granted greater leeway during violent conflict by international
human rights mechanisms than were countries with lesser democratic cre-
dentials. This leeway, while not unlimited, operated to shield state activities
in domestic legal grey zones. In the postconflict environment, the context of
terrorism was still taken into account when adjudicating actions from the
past; that context, however, seems to have been partly trumped by the
implicit context of transition since 1994.

These assessments suggest three tentative propositions about the bite of
international law in relation to the “war on terror.” First, particularly in the
early stages of conflict the United States could be expected to be afforded
considerable leeway in assessing the extent of the threat and of the neces-
sary response. This is particularly the case in view of the relative novelty of
al Qaeda’s structures and tactics. Second, as the conflict persists the state is
likely to attract increasing criticism, both through treaty-based reporting
requirements and from thematic human rights mechanisms focusing on
patterns of abuse, particularly in relation to such nonderogable rights as the
prohibition on torture.

These two propositions help to explain why, immediately after 9/11,
international mechanisms were so facilitative of U.S. approaches, and why
human rights criticism of the “war on terror” was initially so muted. But it
also helps to explain why, as the “war” has continued, increasing friction in
international mechanisms has become apparent.15

Northern Ireland / 73



The third proposition is based upon the assumption that, like the
“Hundred Years’ War,” the “long war” (or parts of it) will eventually come
to an end of sorts. Such a transition from violent conflict may produce crit-
ical ex post facto judgments on how the “war” was pursued. It may be,
therefore, that the bite of international human rights and humanitarian law
will increase significantly, if in part retrospectively.
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5 The United Kingdom
The Continuity of Terror and Counterterror
Todd Landman

[T]he world has changed and there needs to be a debate on whether
some erosion of what we all value may be necessary to improve the
chances of our citizens not being blown apart as they go about their
daily lives.

Dame Eliza Manningham-Buller, Head of MI5, September 1, 2005

If people start to believe that decisions at the European Court, in
operating the European Convention, are not broadly in accordance
with a consensus about how rights should be defended, then there
will be some very difficult questions about the convention itself in
Britain.

Charles Clarke, Home Secretary of the United Kingdom,
September 8, 2005

[W]e may have to modify some of our freedoms in the short-run in
order to prevent their abuse by those who oppose our fundamental
values and would destroy our freedoms and values in the long-term.

John Reid, Home Secretary of the United Kingdom, August 9, 2006

We, of course, wanted far tougher laws against terrorism. We were
prevented by opposition and then by the courts in ensuring that
was done.

Tony Blair, Prime Minister of the United Kingdom, October 1, 2006
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These statements from the head of MI5, two home secretaries, and the
prime minister provide a strong indication of the general mood in the gov-
ernment of the United Kingdom concerning the relative protection of
human rights while combating terrorism. Since the September 11, 2001,
attacks and with renewed vigor since the London bombings in July 2005, the
Labour government has been attempting to fortify its response to terrorism
through legislation (e.g., the Anti-Terrorism, Crime, and Security Act 2001,
the Terrorism Act 2006, and the Immigration, Nationality, and Asylum Act
2006) to expand the powers of the Home Office, the police, and security ser-
vices across a wide range of issues relating to the establishment and main-



tenance of terrorist organizations, the incitement of terrorist acts on British
soil, the involvement in international terrorism, and the support more gen-
erally of terrorist organizations and acts, as well as the glorification of ter-
rorism itself. These legislative developments suggest that long-held attach-
ments to the protection of certain rights are being increasingly brought into
question; as in many of the countries considered in this volume, the curbing
of liberties is seen as an essential and necessary requirement to combat ter-
rorism. These new attempts to expand the depth and breadth of government
authority over the rights of citizens (and noncitizens) in the UK met stiff
opposition and delivered Prime Minister Tony Blair’s first Commons defeat
since taking power in 1997. But beyond the recent unfolding of events, the
current counterterror response must be seen as the culmination of a long
history of battling domestic and international terrorism, which has been
given new impetus in the post-9/11 era (see also Gearty 2005; Gearty 2006).

Within the context of the countries considered in this volume, Britain
has a number of unique and in many ways paradoxical features that make
its consideration particularly warranted for an analysis of the democratic
response to terrorism. First, it has a long history of enshrining civil liberties
that dates from the Magna Carta in 1215; it has been a key arena for the
popular struggle for the civil, political, and social rights of citizenship
(Marshall 1950; Barbalet 1988; Foweraker and Landman 1997; Robertson
2005); and it has in many ways been the home for the normative debate for
the Hobbesian and Lockean solutions to the tension between and among
order, security, rights, and liberty (Ingram 1994; Jones 1994; Ishay 2005;
Tesón 2005). Second, despite this historical and theoretical commitment to
rights, Britain does not have a written constitution that delineates these
rights or outlines explicitly the powers of the different governmental insti-
tutions that may protect them. Rather, the power and authority of govern-
ment has evolved. Since the brief hiatus of the Cromwell years in the sev-
enteenth century, power has shifted increasingly from the Crown to
Parliament and has given rise to the principle of parliamentary sovereignty,
the House of Commons has become the primary chamber following the
1911 Parliament Act, and the executive (i.e., the government) has dominated
the Commons, effectively leaving less room for the kind of horizontal
accountability typical of modern liberal democracies. Third, Britain has been
a key architect in the development of the European human rights “regime”
(Donnelly 1986, 2003) as one of the authors of the 1950 European
Convention for Human Rights (Moravcsik 2000; Simpson 2001), whose
articles were finally brought into the domestic legal system through the
enactment of the 1998 Human Rights Act. Participation in the European
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regime has meant that Britain has been subjected to the judgments of the
European Court of Human Rights, particularly in relation to its policies in
Northern Ireland, and open to scrutiny by other institutions within the
Council of Europe (e.g., the Human Rights Commissioner). Finally, Britain
has had a “special” relationship with the United States that has resulted in
joint military participation in two world wars, two Gulf wars, and the 1999
Kosovo bombing campaign, and assistance in the overthrow of unsavory
regimes, most notably the Taliban in Afghanistan in 2001 and Saddam
Hussein in Iraq in 2003. In the “war on terror” Tony Blair has been a
staunch ally of George W. Bush, an unlikely partnership that draws on a
similar sense of the politics of conviction (Dionne 2005).

Unlike the United States, Britain shares with the other countries consid-
ered in this volume a long history of battling domestic forms of terrorism.
Indeed, it has had to deal with domestic terrorism since the days of Guy
Fawkes in the early 1600s and the Puritans, who were prosecuted as “ter-
rorist fanatics” during the restoration of Charles II (Robertson 2005: 171).
The troubles in Northern Ireland posed either an international or national
threat depending on how the crisis is viewed, while Britain has been the vic-
tim of international terrorism relating to Palestine, Kenya, Malaysia,
Cyprus, Aden, and Libya (Taylor 2002; Walker 2003; Parker 2005). With the
July bombings in London in 2005, the UK has become the victim of inter-
national terrorism committed by British-born militants that have adopted
radical versions of Islam, which seek to transcend the governmental systems
of nation-states through the implementation of Islamic law.1

The current attempt to fortify and make permanent counterterror mea-
sures thus sits within these features, paradoxes, and commonalities of the
British case. On the one hand, Britain has been a beacon of liberty to the
world, has been a key player in the development of one of the strongest
regional systems for the protection of human rights, and has recently and
formally domesticated its rights commitments through the 1998 Human
Rights Act. On the other hand, in dealing with domestic and international
terrorism it has established the strongest and most draconian set of restric-
tions on its citizens in Europe (Haubrich 2003), requiring it to derogate
from some of its legal obligations under the European Convention for
Human Rights, and has stood shoulder to shoulder with the United States
in prosecuting the current “war on terror,” even when such behavior put the
Labour government at great political risk and has made it the subject of sus-
tained domestic criticism. Tony Blair’s support for the war on terror, and in
particular the war in Iraq, has been identified as one of the key reasons why
he has been forced to step down as leader.
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This chapter locates Britain’s response to terrorism in these larger
domestic and international dynamics and addresses the main questions
posed by this volume. First, it argues that the post-9/11 response to terror-
ism must be seen in light of a legacy of counterterror measures and policies,
particularly in relation to the Troubles in Northern Ireland since 1969.
Counterterrorist legislation passed just before 9/11 and since 9/11 has made
the temporary counterterror measures adopted in the context of Northern
Ireland permanent, deeper, and broader in scope. There is thus continuity
between the pre- and post-9/11 legislation, although the sense of urgency,
perception of domestic and international threat, and the level of support in
government for such measures have only become stronger since the London
bombings and have been reinforced by the foiled attack on trans-Atlantic
flights in August 2006. Second, it argues that the response to terrorism
coincides with and in many ways stands in contrast to the electoral victory
and sustained dominance of the Labour Party for three parliaments, during
which time the government has pursued a larger agenda of constitutional
reform, devolution, freedom of information legislation, and the enactment
of the Human Rights Act. Third, it argues that terrorism in the UK has been
cast as a problem of criminality and criminal justice and that the response
has shifted to one of “proactive policing and the management of risk”
(Walker 2003: 16), where counterterror laws are “normalized” to be more in
line with existing legislation while at the same time criminalizing increas-
ingly larger sets of citizen (and noncitizen) activity. Finally, the chapter
argues that there are at present limited forms of vertical and horizontal
accountability with respect to decision making and the centralization of
authority over the response to terrorism. This means that only through
considerable political will and a significant change in rights culture within
the UK will the intrusion on liberties be checked.

Terror and Counterterror Continuity

The United Kingdom has long been subjected to domestic and international
forms of terrorism, including domestic groups carrying out acts against UK
targets, domestic groups carrying out attacks against foreign targets, foreign
groups carrying out attacks against UK targets, and foreign groups carrying
out attacks against foreign targets on UK soil (Taylor 2002: 198–207). The
largest numbers of terrorist acts carried out against British targets have been
associated with the conflict in Northern Ireland, and the main acts have
included outright deaths and injuries from political violence. Between 1969
(the start of the Troubles) and 2003, political violence associated with the con-
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flict in Northern Ireland led to 3,297 deaths overall and well over 10,000
injuries (see Figure 5.1). In addition, the conflict has led to 35,798 shootings,
15,351 bombs, 21,049 armed robberies, as well as the discovery of 11,605
firearms and 115,517 kilograms of explosives (Taylor 2002: 202–3). These
totals do not include the terrorist campaign on mainland Britain, which
included multiple assassinations and bombings throughout the period, the
last of which were the 1996 bombings in Canary Wharf and Manchester city
center. Clearly, the violence was most pronounced in the early years of the
conflict, especially during the years surrounding Bloody Sunday (1972) and
the Guildford and Birmingham bombings (1974), and then declined dramat-
ically during the period of direct rule (1974–98), which ended with the Good
Friday Agreement of 1998. While deaths and injuries followed roughly the
same patterns, they diverged in the 1990s, with outright deaths peaking in
1998 (especially with the Omagh bombing) and then declining to near zero
in the first few years of this century. Ironically, or fortuitously, as part of the
Northern Ireland peace process, the Irish Republican Army (IRA) declared an
end to its armed campaign shortly after the July 2005 terrorist attacks in
London, a declaration that coincided with confirmation from the de
Chastelain commission that the IRA had put its weapons “beyond use.”Figure 5.1 about here
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Beyond the terrorism associated with Northern Ireland, mainland Britain
experienced a large number of additional terrorist attacks and events
throughout the 1970s, 1980s, and 1990s. For example, Palestinian militants
exploded a bomb in a Marks and Spencer department store in London
(1969), Black September militants killed an Israeli counselor with a letter
bomb (1972), Palestinian militants assassinated the prime minister of
Yemen in London (1977), the former premier of Iraq was assassinated out-
side the Intercontinental Hotel in London (1978), the aircrew from El Al air-
lines was attacked outside the Europa Hotel in London (1978), militants
killed two hostages in a siege of the Iranian embassy (1980), a policewoman
was killed in front of the Libyan embassy (1984), 259 passengers and 11
people on the ground were killed when Pan Am flight 103 was blown up en
route from Frankfurt to New York over Lockerbie in Scotland (1988) (Cook
and Stevenson 1996: 200–204), a car bomb was set off outside Balfour
House in London, which housed a Jewish charity (1994), and an airliner
from Afghanistan was hijacked in Pakistan and diverted to Stansted Airport
outside London (2000) (Taylor 2002: 206–7).

Against this backdrop of political violence, death, injuries, assassinations,
hostage events, and bombings, it is obvious that the threat of terrorism has
been real, immediate, and harrowing for generations of Britons. In response
to such threats, Britain has had a considerable record of counterterror legis-
lation on its statute books, most of which has been directed toward the prob-
lems in Ireland, and since 1921, Northern Ireland. Indeed, between 1761 and
1972, there have been twenty-six legislative acts with provisions for com-
bating Irish nationalism, including special courts, detention without trial,
and the suspension of habeas corpus (Wilson 2005: 32; see also Gearty 2006:
99–101). Since the 1970s, a range of legislative measures have been intro-
duced to combat domestic and international terrorism, including laws con-
cerning hostage-taking, transport and use of nuclear materials, aviation and
maritime security, and terrorist acts committed in Northern Ireland and on
mainland Britain as part of the struggle for Irish nationalism (see
Campbell’s chapter in this volume).

In general, the legislation introduced included measures for proscribing
and banning certain terrorist organizations; powers to stop, question, and
search suspects throughout the United Kingdom; powers to attack terrorist
finances and material assistance to terrorists; powers to arrest and detain
suspects without charge; and the use of special tribunals and internment in
Northern Ireland (Bonner 2000: 40–47). Interrogation tactics used on
detainees have included such practices as hooding; the deprivation of sleep,
food, and water; as well as exposure to loud noise. In Ireland v. UK (1978)
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the European Court of Human Rights found that such practices were in
breach of Britain’s international legal obligations under the European
Convention on Human Rights since they constituted cruel, inhuman and
degrading treatment, though the court found that such practices did not
constitute torture (Boner 2000; Parker 2005: 123).2 It was not until 2000 that
these counterterror measures were made more comprehensive, coherent
and permanent through the passage of the Terrorism Act (Haubrich 2003:
23), which came into force well before 9/11 (see Table 5.1). But before con-
sidering these and other developments in Britain’s fight against terrorism it
is first necessary to reflect on the rise of the Labour government and its pro-
gram for constitutional reform.Table 5.1 about here.

Labour Dominance and Constitutional Reform

The introduction of permanent counterterror legislation presents an inter-
esting paradox in the context of the three successive electoral victories for a

Table 5.1 Counterterror Legislation in the United Kingdom

1. Tokyo Convention Act 1967

2. Suppression of Terrorism Act 1978

3. International Protected Persons Act 1978

4. Taking of Hostages Act 1982

5. Aviation Security Act 1982

6. Nuclear Material (Offences) Act 1983

7. Prevention of Terrorism (Temporary Provisions) Act 1984

8. Prevention of Terrorism (Temporary Provisions) Act 1989

9. Aviation and Maritime Security Act 1990

10. Northern Ireland (Emergency Provisions) Act 1991

11. Criminal Justice and Public Order Act 1994

12. Northern Ireland (Emergency Provisions) Act 1996

13. Criminal Justice (Terrorism and Conspiracy Act) 1998

14. Terrorism Act 2000

15. Anti-Terrorism, Crime and Security Act 2001

16. Crime (International Cooperation) Act 2003

17. Civil Contingencies Act 2004

18. Prevention of Terrorism Act 2005

19. Terrorism Act 2006

20. Immigration, Nationality and Asylum Act 2006



Labour government that sought to bring about significant constitutional
reform and to “bring rights home” through the enactment of the 1998
Human Rights Act (Blom-Cooper 2005). In 1997, New Labour was elected
with a parliamentary majority of 179 MPs and had a constitutional reform
agenda that included removing life peers from the House of Lords; devolv-
ing power to national assemblies in Wales, Scotland, and Northern Ireland;
establishing separate governmental institutions for London; introducing
freedom of information legislation (FOI); introducing proportional repre-
sentation for the devolved assemblies; and enacting significant human
rights legislation. Of these initiatives, Lords reform, devolution, FOI, and
human rights were successfully enacted, although many commentators
have argued that these reforms had not gone as far as were promised in the
election manifesto and/or had not gone far enough in bringing about pro-
gressive political reform.3 Most relevant to this chapter is the enactment of
the 1998 Human Rights Act, which came into force in 2000 amid much fan-
fare that the Labour government had indeed brought rights home. The act
is meant to domesticate into British law or “to give further effect” to the
articles found in the European Convention of Human Rights (ECHR).
Domestication of convention rights in practical terms has meant that all
public bodies (national and local) are required to act in ways that are com-
patible with the convention, and individuals (not groups) can bring cases
through the judiciary to seek remedies should they feel their rights have
been infringed in some way by any public authority.4 The judiciary can
declare acts of Parliament “incompatible” with the convention rights, and, in
certain instances (forty to date), can change elements of existing legislation
to make it more compatible with convention rights without consulting
Parliament.5

These new judicial powers are in no way akin to the powers of judicial
review in the United States that have evolved since Marbury v. Madison,
but they have in some way led to a quiet revolution in those areas where the
judiciary has been able to challenge parliamentary sovereignty. For the gov-
ernment, the introduction of the Human Rights Act avoided the need for a
full written constitution, the enactment of a full bill of rights, and a consti-
tutional court, all of which would have significantly undermined parlia-
mentary sovereignty (Blom-Cooper 2005: 238). In practice, the government
could ignore the fact that its acts are incompatible with convention rights;
however, it either introduces amendments to existing legislation or new
legislation that addresses the issues of incompatibility. Alongside the
Human Rights Act, a Joint Committee on Human Rights comprising mem-
bers from both Houses of Parliament has been established, which hears tes-
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timony and evidence from human rights scholars and practitioners, consid-
ers the human rights implications of all legislation proposed by the govern-
ment, and files regular reports on its findings. It has filed numerous reports
and findings since the 2000–2001 session of Parliament, and has provided
comprehensive and in many cases robust comments and criticisms on coun-
terterror legislation.6

New Labour won again in both the 2001 and 2005 general elections,
although its majority dropped to 167 and then 66, respectively (Crewe 2005:
200). This narrowing majority was accompanied by a series of backbench
rebellions and a variety of close votes on public bills introduced to
Parliament, and has created a mood that the government must take greater
care and consideration when introducing new legislation (Allen 2005).
Coupled with the enhanced power of the judiciary as a result of the Human
Rights Act, the Labour government has found itself repeatedly challenged
on its attempts to introduce counterterror legislation that undermines the
protection of long-cherished civil liberties. And it is within this context of
heightened concern in the judiciary and on the backbenches that we can
now consider the current period of the fight against terror in Britain.

From 9/11 to 7/7

In the immediate aftermath of the 9/11 attacks and still enjoying a major-
ity of 167, the Labour government was fast to act in introducing new coun-
terterror legislation that enhanced the powers found in the 2000 Terrorism
Act. In less than a month in late 2001,7 the government enacted the Anti-
Terrorism, Crime, and Security Act 2001, which has often been compared to
the 2001 Patriot Act in the United States, the Sicherheitspaket II in
Germany, and the Loi de la Sécurité Quotidienne in France (Haubrich 2003:
9–10). The most controversial measure within the 2001 Act is found in part
IV, sections 21–23, which allows for the indefinite detention of foreign
nationals where deportation may lead to their torture or execution within
the recipient country (Parker 2005: 129) . This measure required a further
provision (found in section 33) that renounces Britain’s legal obligations
under Article 5 of the ECHR protecting the “right to life and liberty,” which
is made possible under Article 15 of the ECHR “at time of war and other
public emergency threatening the life of the nation.” Out of the forty-one
member states of the Council of Europe at the time, Britain was the only
state to declare a state of emergency in order to derogate from its Article 5
obligations under the ECHR (Haubrich 2003: 19).

Shortly after the act came into force, Home Secretary David Blunkett
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used his newfound powers to detain fourteen terror suspects indefinitely in
Belmarsh Prison in Southeast London. The derogation from Article 5 of the
ECHR, the detention provision, and its use by the Home Secretary for the
“Belmarsh 14” as they became known, caused much reaction within the
legal profession, among many MPs, and among human rights groups such
as Liberty, Justice and Amnesty International. In December 2004 the Law
Lords ruled 8–1 that the power to detain foreign nationals without charge
for an indefinite period was indeed incompatible with the ECHR on grounds
that it was a disproportionate response to the threat posed at the time of its
introduction and discriminatory since it applied to foreign nationals only.8

In heeding the Law Lords’ declaration of incompatibility, Home Secretary
Charles Clarke responded by proposing a series of measures that would
allow him (or any future home secretary) to impose “control orders,” such
as house arrest, curfews, electronic tagging, and other restrictions on any
individuals (foreign or British) suspected of involvement in terrorism. In
this way, the government argued that it was addressing both the concerns of
proportionality and discrimination through the introduction of such mea-
sures.

But the government was under significant pressure to turn these pro-
posals into proper legislation, so it introduced the Prevention of Terrorism
Bill in January 2005. The existing powers to detain the Belmarsh suspects
were due to expire on 14 March, thus creating ever more urgency to get the
bill through Parliament. In the event, the debate and arguments surround-
ing the passage of the bill into law featured as one of the most prolonged
and contested pieces of legislation, requiring the third longest sitting of the
House of Lords (Quinn 2005: 21). The government found it necessary to
make an increasing set of concessions to get the bill through Parliament,
including transferring the power of house arrest from the home secretary to
the judiciary,9 pledging that the powers would be reviewed in a year’s time,
and raising the standards of proof needed to detain any suspects. After
bouncing between both houses four times, the bill received the Royal Assent
on March 11, just three days before the powers to detain the Belmarsh sus-
pects expired. The release of the detainees on bail and subsequent imposition
of the control orders was not particularly well handled by the government,
effectively leaving the newly freed men (they were all male suspects)
unsure of how much freedom of movement, association, and communica-
tion they actually enjoyed.10

Just as the nation and Parliament was catching its breath from the
debates over the Prevention of Terrorism Act 2005 and the fiasco over the
implementation of the control orders, London was bombed on July 7, fol-
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lowed by a further attempted bombing on July 21. The July 7 suicide bomb-
ings in three separate locations on London’s tube and on a bus during the
morning rush hour killed 56 people and injured a further 700, making it the
worst terrorist attack in Britain since the 1988 Pan Am disaster. The attacks
prompted a cross-party consensus on the need for counterterror action, in
which Tony Blair pledged to introduce new laws that would include bans on
the preparation of, incitement to, and/or training for terrorism. In August,
he issued a twelve-point plan to combat terror (see Table 5.2), which would
be realized through a combination of the new Terrorism Bill, the new
Immigration, Nationality and Asylum Bill (to deprive nationality and to
redefine refugees), new administrative measures (such as memoranda of
understanding with recipient countries to guarantee deportees would not be
tortured), and some executive intervention in court cases. Table 5.2 about here.

Of these measures, the Terrorism Bill received the widest attention.
Under its provisions for encouraging terrorism and disseminating materials
on terrorism, it created a new offence of glorifying terrorism (part I, section
1), which many human rights groups saw as an infringement on freedom of
speech. While the control orders enacted under the Prevention of Terrorism
Act 2005 were still in force, the new Terrorism Bill sought to create new
powers of pre-charge detention for terror suspects that could last up to a
maximum of ninety days. Existing statutes have provisions for pre-charge
detention of up to fourteen days, but the government made the argument

Table 5.2 The Labour Government’s Twelve-Point 
Counterterror Plan

1. New grounds for deportation and exclusion

2. New counterterrorism legislation

3. Refusal of asylum for anyone who has had anything to do with terrorism

4. Enhanced powers to strip British citizenship from dual citizens and
naturalized citizens

5. Time limits on all extradition cases

6. Significant extension of pretrial detention

7. Extension of control orders against those who cannot be deported

8. Enhancement of court capacity to hear deportation and control order cases

9. Proscription of extremist organizations

10. Raise the threshold for British citizenship

11. Powers to close places of worship that espouse extremist views

12. Speed up border control plans to include biometric data



that more time was needed on the grounds that investigating international
terrorist activity carried out by foreigners or British nationals would incur
time delays owing to international evidence gathering, mapping and inves-
tigating mobile phone networks, and examining multitudes of personal
computers with large amounts of encrypted data.

In an October 6 letter to Home Secretary Charles Clarke, the assistant
commissioner of the Metropolitan police, Andy Hayman, outlined the case
for the “operational requirements for an extension to the maximum period
of detention without charge to three months.” The accompanying briefing
note accepted that judicial oversight was crucial, but that the nature of the
police investigations into terrorist activity that now use sophisticated tech-
nology requires extensive forensic expertise that may in certain circum-
stances require a full ninety days’ detention of certain suspects. His argu-
ment was based on a combination of actual case studies and a theoretical
case study constructed with the assistance of the Crown Prosecution Service
involving statistics from real cases and a scenario of the most likely set of
events.

The Bill passed its second reading with a majority of 379 votes, but it
faced fierce opposition during the committee stage, which considers pro-
posed legislation on a line-by-line basis. It was in this process that govern-
ment suddenly became quite vulnerable over the issue of ninety-day pre-
charge detention. The Liberal Democrats argued for fourteen days in line
with existing legislation, the Conservatives argued for twenty-eight days,
while the government stuck to its claim that it needed the full ninety days.
The ensuing debate saw many Labour backbenchers arguing for a shorter
period, while the substantive arguments focused on the degree to which it
would be possible to strike a balance among traditional liberties, the rule of
law, and the need to protect the country. Ultimately, the ninety-day deten-
tion provision did not carry the vote (twenty-eight days did), with MPs
saying “no” by a majority of 31 votes, where 49 of 322 “no” votes came
from the Labour benches. In early 2006, Parliament returned to debate sec-
tion 1 of the Terrorism Bill on the glorification of terrorism, which passed
the Commons with a majority of 38 votes on February 15, while an addi-
tional Bill on the introduction of identity cards passed with a majority of 31
votes just two days previously.

Two additional developments in this long chain of events have been the
Law Lords ruling on December 8, 2005, that secret evidence obtained
through torture is not admissible against terror suspects in UK courts, and
the June 2006 ruling from the High Court that the use of control orders vio-
lated the ECHR. In 2002, the Special Immigration Appeals Committee
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(SIAC), a body set up in 1997 to decide on deportation cases made on secu-
rity grounds, decided that in its deliberations it was entitled to consider evi-
dence obtained under torture. The December Lords ruling nullified that
decision. Home Secretary Charles Clarke responded by saying, “I welcome
the decision, which gives clarity about the extremely important and very
difficult issue that requires more than ill-informed reaction,” and continued
by affirming that “The exclusion of evidence obtained by torture from SIAC
hearings will not change, weaken or detract from our ability to fight terror-
ism.”11 As for the High Court ruling in 2006, it was clear that the use of con-
trol orders deprives individuals of their liberty without a trial. In his
October press conference discussing the fact that two suspects subjected to
these control orders had actually disappeared, the prime minister responded
by saying, “I wanted to make sure that the original counterterrorist legisla-
tion was maintained in full. Control orders were never going to be as effec-
tive as detention.”12

Thus, in the year since issuing the twelve-point plan, the government has
used various instruments to try to achieve its main aims and objectives for
countering terrorism. The government’s own review of these measures in
July 2006 claims that nine of the twelve points have been “actioned,” two
have completed their process of consultation, and one is still under review.
In a more critical appraisal, the Financial Times claimed that of the twelve
points, three have now been implemented, six remain incomplete, and three
have not been enacted. The points in the plan that are still the subject of
controversy include the deportation and exclusion of terror suspects, time
limits on extradition cases involving terrorism, the extension of detention
without charge, the use of control orders, the expansion of court capacity to
deal with terror suspects, the power to close “places of worship” that foment
extremism and the banning of foreign imams who are “not suitable to
preach,” and the tightening of border controls. 13

Horizontal and Vertical Accountability

What are the larger lessons to be learned from this set of developments in
Britain’s experience in fighting terrorism? There has been a legacy within
the UK that comes from the long fight against terrorism—primarily but
not exclusively against those terrorist acts associated with the troubles in
Northern Ireland, which in many ways set the stage for the current period
of counterterror. The perception of international threat after 9/11 and the
raised sense of urgency after 7/7, combined with the already permanent
counterterror legislation may have created the impression in government
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that the argument of necessity would override any concern for human
rights, since it was in the national interest to defend Britain against this new
evil. The Labour government used its democratic mandate over three suc-
cessive elections to introduce a series of measures that broadened and deep-
ened its authority and sought to win the argument by appealing to the
increased sense of threat. But as this chapter has shown, that democratic
mandate and dominant political position could only push the argument of
necessity so far, where the concerns over human rights as well as the mech-
anisms for their protection put limits on the government’s attempts to fight
terrorism.

In an abstract sense, it is easier for nondemocracies to fight terrorism on
the domestic front since they are less accountable to their citizens and can
introduce a range of measures that curb any rights protections that may
have existed or that citizens may have been able to exercise in the absence
of formal legal protection. In contrast, it is much harder for democracies to
fight terrorism since they are accountable to their citizens and in liberal
democracies rights are enshrined in national constitutions or find expres-
sion through other legal mechanisms. Of the many options open to democ-
racies in responding to terrorism—a criminal justice model, a war model, or
“the causes of terrorism” model (Large 2005)—Britain has by and large fol-
lowed a criminal justice model for dealing with its threat of terror, although
there remains a significant temptation for the criminal justice model to be
superseded by a “security model based on fear and suspicion” (Gearty 2006:
137). In the past, when its democratic institutions were not yet fully devel-
oped, it defined terrorists as criminals and developed its legal response
accordingly. For a brief period in Northern Ireland, terror suspects were
treated as prisoners of war, but since then they have been treated as crimi-
nals. It is no surprise, then, that the 2001 antiterrorism act refers to terror-
ism and crime and that the new Terrorism Bill seeks to criminalize a wider
range of activities than have been criminalized in the past.

This combination of a criminal justice model in a liberal democracy try-
ing to fight terrorism creates many of the same tensions among security,
liberty, rule of law, and rights found in the other countries in this volume.
It also raises significant questions about the degree to which mechanisms
for vertical and horizontal accountability are working. On the issue of fight-
ing terrorism, mass public opinion has waxed and waned over the years, and
support for the war in Iraq has seen a general decline since the March 2003
invasion. But the public has been generally in favor of greater powers for
the government to tackle terrorism at home. MORI polls have shown that
between Blair’s first and second term in office public identification of ter-
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rorism and foreign affairs as significant issues facing the country has risen
dramatically from an average of 6 percent (1997–2001) to 31 percent (2001–
5) (Quinn 2005: 8). During the run-up to the war in Iraq, public opinion was
sharply opposed to the war; in February 2003 between 750,000 and 1 mil-
lion people participated in a protest march in London (Allen 2005: 67). Yet,
for fighting terrorism at home, a BBC poll conducted in April 2004 showed
that 62 percent of respondents supported indefinite detention of foreign
terror suspects, while 63 percent would be willing to extend such detention
to British suspects, and a further 58 percent supported detaining individuals
associated with terror suspects (Parker 2005: 129). An ICM poll for The
Guardian conducted in August 2005 after the announcement of Tony Blair’s
twelve-point counterterror plan showed that 73 percent of the public
claimed that it was right to lose some civil liberties to improve security
against terror attacks. On specific measures such as banning organizations,
deportations, and detentions, support ranged from 24 percent to 48 percent,
while 52 percent supported the notion of parliamentary sovereignty in
counterterror matters and were opposed to judicial review that could over-
turn parliamentary decisions.

Finally, during the debate in Parliament on the ninety-day pre-charge
detention provision in the Terrorism Bill, the public was largely persuaded
by the case made by the police and the home secretary for the maximum
detention period, and when the provision failed and the detention period
was reduced to twenty-eight days, the tabloid headlines screamed that the
British public had been “betrayed” and that “democracy had been under-
mined” by MPs.14 During the fallout after the vote, MPs from both the left
and right were quick to defend the gap between public opinion and the
result of the vote, and made appeals to the Burkean notion of the “enlight-
ened” representative of the people passing judgment and making decisions
that are in the best interests of the public good and not as elected “dele-
gates” for their particular constituencies. Such a mismatch between public
opinion and the outcome of parliamentary votes is common in all democra-
cies on such emotive issues as the death penalty, abortion, and terrorism,
and it seems unlikely that public opinion will shift drastically in favor of a
rights-protective regime while Britain is under the threat of terror.

Human rights NGOs such as Liberty, Justice, and Amnesty International
made a set of rights-based arguments that contrasted starkly with the pub-
lic mood and the organizations have suffered a certain degree of hate mail
and ostracism as a result.15 These organizations have issued press releases
and briefing papers on counterterror legislation for years and offered sig-
nificant advice on the Terrorism Bill as it worked its way through
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Parliament. For example, Liberty’s main claim is that rights and security do
not have to be in conflict and that counterterror legislation can be rights-
compatible with the proper forms of oversight and judicial review in place.
The organization argues further that some rights such as the protections
against detention without charge and the use of torture are absolute, while
other rights such as speech, assembly, and privacy may not be absolute, but
that the government should only take measures that are necessary and pro-
portionate—a position similar to that taken by the Law Lords in their deci-
sions on the indefinite detention of foreign terror suspects and the use of
evidence obtained through torture. Finally, they argue, in line with much
analysis carried out on the conflict in Northern Ireland, that counterterror
measures that restrict liberties and undermine long held rights commit-
ments can in the long run be counterproductive: since the potential for mak-
ing mistakes and mistreating innocent people is so great, many individuals
who become marginalized, alienated, and disillusioned with the state may be
recruited into extremist organizations.16

There are thus mixed forms of vertical accountability in terms of public
opinion and civil society organizations, which may not lead to the greater
call for the protection of human rights in the fight against terror. But like
the Spanish and German cases in this volume (discussed in Chapters 7 and
9, respectively), the UK is subject to an additional form of vertical account-
ability represented by the regional regime for the promotion and protection
of human rights within the Council of Europe, which has the ability to
determine whether national level legislation violates international human
rights legal obligations. In the context of the fight against terrorism in
Northern Ireland, the European Court of Human Rights made a decision in
favor of the complaints lodged by the Irish government with respect to the
ways in which terror suspects were being treated. Despite this judgment in
1978, the post-9/11 and post-7/7 attempts by the government to introduce
new measures to combat terror are again pushing the limits of human rights
law. Though not as powerful in legal terms, the views of the European
Human Rights Commissioner about the protection of human rights in the
current fight against terror have carried some weight with domestic groups
struggling to maintain Britain’s long-held commitments to protecting
human rights.

Like vertical accountability, horizontal accountability has manifested
itself in mixed fashion in relation to the reaction to the government’s
attempts to combat terrorism. The Terrorism Bill had built-in review proce-
dures to detain suspects up to a maximum of ninety days, when police
would have needed court approval to detain suspects every seven days. The
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defeat of the measure in the Commons demonstrates that such guarantees
did not satisfy a majority of MPs and represents a certain degree of democ-
ratic control of the legislature over the executive, which tends to be much
more pronounced in presidential than in parliamentary democracies. But for
human rights advocates, the result of a twenty-eight-day detention still
means that suspects can be detained without charge for almost a month, a
measure that far exceeds the powers enacted in similar liberal democracies
across Europe. The outcome thus represents classic features of British
democracy: political compromise and elite accommodation.

The two major decisions coming from the Law Lords, however, have
shown that some measures proposed and enacted by the government to
combat terrorism have simply gone too far. The indefinite detention of for-
eign terror suspects was found incompatible with the ECHR rights pro-
tected under the Human Rights Act, as was the use of evidence gained from
interrogation techniques that include torture. In the words of Blom-Cooper,
these decisions have evoked “discombobulation” (Blom-Cooper 2005: 236)
in governmental circles and certainly find resonance with the 2004 Hamdi
v. Rumsfeld decision by the U.S. Supreme Court, and the U.S. Congress’s
December 22, 2005, refusal to extend the USA Patriot Act beyond a month
without revisiting some of its provisions. In both cases, the extension of
governmental authority that violated long-held commitments to human
rights simply could not be upheld in the long run. Liberal democracies are
founded on the combination of majority rule and minority rights protec-
tion, which are institutionalized through various mechanisms that are
meant to have checks in place to curb the worst forms of centralized power
and authority. While these checks are more institutionalized and more obvi-
ous in the American system of government, the recent unfolding of events
in the UK surrounding the government’s attempt to combat terrorism
demonstrates that the writ of rights runs long and deep.With time, rights
arguments can take hold, with unintended consequences for governments.
This may just yet provide the kind of complementarity between rights and
security that the war on terror needs.
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6 Torturing Democracies
The Curious Debate over the “Israeli Model”
Gershon Shafir

92

In 1949, the Israeli writer S. Yizhar (the pen name of Yizhar Smilansky)
published a series of short stories about the Israeli War of Independence. In
“The Prisoner,” a unit of the home guard takes an Arab shepherd and his
sheep captive; during the interrogation of the frightened and confused man,
the soldiers mechanically, yet systematically, kick and beat him to pry out
information. Though the shepherd cannot tell his own age and seems innu-
merate, he is tortured to reveal the exact number of the Egyptian soldiers in
his village and their armaments. In this macabre scene the shepherd is eager
to be helpful, but his tormentors do not believe a word he says. Yizhar gives
voice to the soldiers’ approach:

Because if you want the truth, beat him! If he lies, beat him! If he tells
the truth . . . beat him so he won’t lie later on! Beat him in case there is
more to come. Beat him because you’ve got him at your feet! . . . And if
someone doesn’t agree, let him not argue. He’s a defeatist, and you can’t
make wars with that kind. Have no mercy. Beat him! They have no
mercy on you. (Yizhar 1962: 165)

Though Yizhar, the acclaimed writer of the generation of 1948, portrays
the Palestinian victim vividly, the main character emerges from the group of
three soldiers ordered to drive the shepherd to an interrogation center.
Yizhar’s unnamed protagonist’s earnest Sartreian struggle of conscience
between choice and fate is also an adventure gone wrong, a battle against a
youthful prank, and against the power of nationalist slogans that lead to
conventional cruelty and unthinking obedience. Should he free the shep-
herd and send him back to his village and wife and accept the “honor” of
being held accountable and punished, or keep mum and take the shepherd
where he might be kept for years or even, as repeatedly suggested by his fel-



low soldiers, be “finished off”? The story delves deeper and deeper into the
soldier’s growing despair but ends without ever resolving his dilemma.

Yizhar, who expressed some of his generation’s scruples—later to be
named the “shooting and crying” syndrome—was from Israel’s main-
stream and paid no public price for his outspokenness. He received the cov-
eted Israel Prize for literature in 1959 at age 43, and served as a Member of
Knesset from the ruling Mapai Party and later Rafi. The openness he
brought to the topic of torture, however, disappeared after the Israeli con-
quest of the heavily populated Palestinian West Bank in 1967.

When the Sunday Times of London broke the topic wide open in 1977 (in
stories on June 19 and July 3 and 10) by concluding after a five-month
investigation that “Israeli interrogators routinely ill-treat and often torture
Arab prisoners” and had done so “throughout the ten years of Israeli occu-
pation,” the Israeli government’s denials were feeble and unconvincing. The
official inquiry a decade later by the Landau Commission concluded that the
“the Israeli General Security Service lied for 16 years” (Jerusalem Post,
November 1, 1987).1 By the time of the Landau Commission’s report,
almost forty years after Yizhar’s story, torture was no longer practiced by
citizen-soldiers but by an official, though secretive, state organ. Nor was it
part and parcel of a war, but part of a protracted struggle over occupation and
colonization in the territories occupied by Israel in the June 1967 war.

The Landau Commission decided to lift the veil on this taboo subject as
did Yizhar in his day. All the same, the members of the commission—who,
like Yizhar, also wrestled with the conflicting values of individual and
national security versus human dignity—resolved to sanction as a matter of
policy the application of (the euphemistically phrased) “moderate physical
pressure” when “necessity” seemed to dictate.

Israel these days is rarely held up as a model, let alone a positive one. But
since 9/11, the nexus of Israeli torture of Palestinian suspects has acquired
added significance in the United States, and a debate has ensued over the
application of the “Israeli model” to suspected al Qaeda terrorists. Assistant
Attorney General Jay Bybee’s memo dated August 1, 2002, to then White
House Counsel Alberto Gonzales held that the president’s constitutional
power as commander-in-chief includes the right to authorize torture, and
should an American be charged for using torture he could rely for his or her
defense on the Israeli model, under which national security necessitates
physical and psychological coercion of unlawful combatants.2 But Bybee’s
justification was offered in bad faith: the model he invoked had already been
rejected in Israel itself.

On September 9, 1999, the Israeli Supreme Court (sitting as the High
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Court of Justice), in an opinion written by Chief Justice Aharon Barak, for-
bade the GSS from using several methods of physical pressure against ter-
ror suspects, though it did not close all loopholes (Israel, Supreme Court,
1999, hereafter SC). In short, Israel stands out not only for having legalized
certain forms of physical pressure falling under “torture and other cruel,
inhuman, and degrading treatment” as described in the UN Convention
against Torture, but also in having reversed that decision in a meaningful
way (if not fully).

In contrast to Bybee, in November 2005 Senator John McCain, on NBC’s
“Today” and on Fox “News Sunday,” cited Israel as a country that is suc-
cessful in combating terrorism without resorting to torture. In substantiat-
ing his Senate antitorture amendment, McCain stated that “the Israeli
Supreme Court outlawed torture, outlawed cruel and inhuman treatment.
And I have talked to Israeli officials, and they say that they do very fine
without it.”3 McCain’s information, however, was far from accurate: physi-
cal pressure of Palestinian terror suspects has not ceased, even after the
Supreme Court decision.

Alan Dershowitz, who was also inspired by Israeli practice and had advo-
cated his ideas to the Israeli government before offering them to the United
States (Shank 2001: 21), constructed a third (albeit considerably muddled)
model. Whereas the Landau Commission sought to bring the practice of
physical pressure under legal control by authorizing it as a matter of policy,
Dershowitz, seemingly more humane, advocates the issuing of prior “torture
warrants” only in specific cases. But in justifying the torture of terror sus-
pects, Dershowitz invokes the Israeli Supreme Court’s 1999 decision, which
upheld the necessity defense even as it outlawed physical pressure. In fact,
whereas the Court will consider necessity only as an ex post facto defense,
Dershowitz is willing to authorize it in advance (Dershowitz 2002: 139–41).4

It is valuable to study the “Israeli model” not because it shows that tor-
ture is necessary, nor because it demonstrates that it is not, but for two
other reasons. First, civilian and military leaders, lawyers, and scholars in the
United States rehash many of the arguments, in particular the necessity
defense, already tried out in the Israeli debate (which itself is built on prior
French and British models). An examination of the reasoning and practices
of these “torturing democracies” demonstrates not only the uses but also
the abuses of the model. Second, and more important, if there is an Israeli
model, its use is in illuminating the social and political conditions under
which democracies are likely to engage in torture openly or surreptitiously,
by themselves or through third parties. While upholding the constraints on
torture is a key component of the fight against it, only changing the very
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conditions that give license to torturing terror suspects is likely to do away
with it.

Accordingly, I examine the central contours of the Landau Commission’s
report and the Supreme Court’s decision. I then present the social and polit-
ical context in which license is given to torture in democratic states, and the
constraints imposed on the use of torture, cruel, inhuman, and degrading
treatment by domestic and international law. I further analyze the justifica-
tion, limits, and practice of the “necessity” defense. In conclusion I ask the
following question: If, in our study of democracies’ approach to the terror-
torture nexus, Israel is to be interrogated as a model, what is it a model of?

The Landau Commission and 

“Moderate Physical Pressure”

The Israeli government officially appointed the “Commission of Inquiry
into the Methods of Investigation of the General Security Service
Regarding Hostile Terrorist Activity”5—known by its Chair, retired
Supreme Court Justice Moshe Landau—in the wake of the Nafsu affair. In
1987, the Supreme Court overturned the 1980 conviction of a former IDF
lieutenant, Izat Nafsu, for espionage on behalf of Syria. The Court ruled
that Nafsu’s conviction was based on a confession extracted under duress by
GSS interrogators who falsely testified in court to cover up their illegal
actions. Being an Israeli citizen of the Circassian minority, Nafsu’s mis-
treatment generated the kind of legal alarm that another famed case of
abuse of Palestinian Arab terrorists by the GSS three years earlier did not.
In April 1984, Israeli troops stormed a number 300 bus hijacked by four
Palestinian terrorists, killed two of the terrorists, and freed their Jewish
hostages. Though two of the terrorists survived, they were later pronounced
dead. It was later revealed that they were beaten to death, apparently under
the orders of Avraham Shalom, GSS’s head. When the attorney general
(who in Israel roughly combines the tasks of the solicitor general and the
government’s legal counsel) refused to halt his investigation into the beat-
ing deaths, he was fired; Shalom and his underlings, who lied to cover up the
beating but cooperated with the investigation, were pardoned by the Israeli
president.6

The Landau Commission determined that GSS personnel had been using
physical pressure on terrorist suspects and lying to cover it up in court dur-
ing the preceding sixteen years (Israel, Landau Commission, 1987 [hence-
forth LC]: 2.27–2.28, p. 23; Kremnitzer 1989: 218) At the same time, having
accepted prima facie the GSS’s view that physical pressure was necessary to
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conduct effective interrogation of terror suspects, the commission members
expressed fear of moral corruption resulting from infringement on the rule
of law. In struggling with this dilemma they compared and contrasted the
options of lawlessness, hypocrisy, and justification. They were unwilling
either to place the GSS outside or above the law or to countenance the
hypocrisy of ignoring torture carried out in the name of national security
(LC 4.1–4.8, pp. 77–81). In adopting this approach they, in fact, retraced the
footsteps of the Wuillaume Commission, which investigated torture in
French Algeria in 1955 and also wished to do away with the hypocrisy and
secrecy surrounding it (See Vidal-Naquet 1963: 33–36; the text of the report
is in the appendix, pp. 169–79).

The commission’s preferred option was to confront the dilemma openly
and, by justifying the exceptional use of force under the “necessity” defense,
to make permissible the use of “moderate physical pressure” (LC 4.7, p. 80;
Gross 2004: 372; Kremnitzer 1989: 217). Such pressure, the commission,
asserted, should “never reach the level of physical torture or maltreatment
or grievous harm to his honor which deprives [the suspect] of his human
dignity” (LC 3.16, p. 61). Though the commission established a regulatory
mechanism to oversee its use, the part of its report that specified what con-
stituted allowable physical pressure—in defiance of international conven-
tions and norms—remains secret to this day.

The Landau Commission’s report was approved by the Israeli govern-
ment. A special ministerial committee monitored and routinely renewed its
guidelines. During 1988, the second year of the mostly nonviolent intifada,
when the GSS expressed its need for better information, the monitoring
committee authorized the GSS to use “enhanced physical pressure”
(B’Tselem 1991: 34; Pacheco 1999: 6). Physicians were to examine the sus-
pect and fill out a “form of medical fitness,” which, according to Ruchama
Marton of the Association of Israeli-Palestinian Physicians for Human
Rights, served to certify their fitness to be interrogated in a fashion which
“leads to torture” (see form in Marton 1995: 37). In fact, the main five
methods of physical pressure used by the GSS—widely documented by the
Palestinian al Haq and about half a dozen Israeli human rights organizations
and admitted to by the GSS in court cases—have become well-known. The
following descriptions are taken from the 1999 Supreme Court decision that
made them illegal:

1. Shaking: “the forceful shaking of the suspect’s upper torso, back and
forth, in a manner which causes the neck and head to dangle and vacillate
rapidly.” Affidavits submitted to the Court assert that “the shaking method
is likely to cause serious brain damage, harm the spinal cord, cause the sus-
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pect to lose consciousness, vomit and urinate uncontrollably and suffer seri-
ous headaches.” This is considered the harshest of the five methods (SC 3;
B’Tselem 1997: 11).

2. The “Shabach” position, in which the suspect is seated on a small, low
chair, whose seat is tilted forward, toward the ground. One hand is tied
behind the suspect and placed inside the gap between the chair’s seat and
back support. His second hand is tied behind the chair, against its back sup-
port. The suspect’s head is covered by an opaque sack, falling down to his
shoulders. Powerfully loud music is played in the room. According to the
affidavits submitted, suspects are detained in this position for a prolonged
period of time, awaiting interrogation at consecutive intervals.

Affidavits further claim that “prolonged sitting in this position causes
serious muscle pain in the arms, the neck and headaches” (SC 3; Bowden
2003: 64).

3. The “Frog Crouch”: “refers to consecutive, periodical crouches on the
tips of one’s toes, each lasting for five minute intervals” (SC 4).

4. Excessive tightening of hand or leg cuffs, which, as affidavits assert
results in “serious injuries to the suspect’s hands, arms and feet, due to the
length of the interrogations.” In some cases the applicants complained of the
use of “particularly small cuffs, ill fitted in relation to the suspect’s arm or
leg size” (SC 4).

5. Sleep deprivation that results from “being tied in the ‘Shabach’ posi-
tion, being subjected to the playing of powerfully loud music, or intense
non-stop interrogations without sufficient rest breaks” (SC 4; Bowden 2003:
64). (For a detailed description of these and additional methods, see
B’Tselem 1998.)

This is not an exhaustive list of physical pressure methods used by GSS
interrogators. For example, on January 31, 2006, the GSS agreed to pay
compensation, without admitting wrongdoing, to twenty-eight Palestinians
who complained of having been tortured in more extreme fashion, includ-
ing having been severely beaten, after their arrests in 1996 and 1997.7

According to an 1998 estimate by B’Tselem, the Israeli Information
Center for Human Rights in the Occupied Territories, the GSS annually
interrogated 1,000–1,5000 Palestinian suspects and “some 85 percent of
them—at least 850 prisoners a year—are tortured during investigation”
(B’Tselem 1998: 8). On the higher end, the Israeli attorney Allegra Pacheco,
who defended many Palestinian terror suspects, puts the number of
Palestinians tortured by Israel at 50,000 (Pacheco 2001). These coercive
interrogations took place in detention centers and prisons in Tul-Karem,
Jenin, Nablus, Farah, and Hebron that were maintained by the GSS (Langer
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1995: 77). In the 1980s, GSS interrogators also collaborated with interroga-
tors of Israel’s surrogate Southern Lebanese Army in the Khiam prison in
southern Lebanon, where the use of similar methods was reported (Sherry
1999).

During the first intifada, about “sixteen Palestinians are reported to have
died after punitive beatings at the time or shortly after arrest by Israeli
forces. At least eight others died in detention centers” (Amnesty
International 1994: 21). One of them, Abdel Samad Harizat, died as a con-
sequence of having been administered violent shaking, a fact not denied by
the GSS (Pacheco 1999: 7). Two GSS interrogators were sentenced to six
months in jail for causing Khaled Shaik Ali’s death by negligence (Amnesty
International 1994: 21). The Public Committee against Torture in Israel
(PCATI), founded during the first intifada, and additional human rights
organizations repeatedly petitioned the Supreme Court to review the
Landau Commission guidelines and revoke them, and to have its secret
annex made public. Though the Court issued order nisis (interim injunc-
tions) to the GSS to show cause for further use of physical pressure against
individual suspects, it left these cases pending for several years (Pacheco
1999 reproduces these petitions).

License to Torture

Torture happens when it is licensed by political and social sanctions. In
authoritarian regimes and dictatorships the very act of engaging in acts of
political opposition earns one the label of “enemy.” As such, the regime’s
“enemy” is exposed to the hostility of, and sometimes torture by, the
regime. In democracies, however, such divisions are not ideological or polit-
ical alone.

From a sociological viewpoint, the more clearly it is possible to divide ter-
rorist suspects and their victims into distinct categories, whether ethnic,
national or religious, the lower the ethical standards are likely to be during
their confrontation. “Torture and racism may mutually reinforce each
other” (Ruthven 1978: 285–86) since torture is a process of dehumanization
and, consequently, is most easily applied to those already dehumanized
through social exclusion and racism. Terrorists drink from the same well. In
general, the depiction of the enemy as illegitimate, or as one not following
the rules, plays a crucial role in justifying torture as much as it does in jus-
tifying terror, binding the two phenomena into a single nexus.

Deep social and political divisions rank hierarchically the opposing par-
ties by stratifying their respective human dignity and apportioning them
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into separate legal frameworks. The origins of the legalization of such divi-
sion are ancient indeed: Roman law established that “barbarians could be
tortured but not Roman citizens” (Millett 1994: 98; Ross 2005: 4–7). Pope
Innocent IV in 1252 adapted this division to the religious purposes of the
Inquisition by proclaiming that “heretics deserve torture” (Millett 1994:
99; Levinson 2003a: 2031; Ross 2005: 10). One accomplishment of the
Enlightenment is that torture no longer has a legal foundation, but it con-
tinues to occur, based (even in some democracies) on the effective segrega-
tion of suspects underwritten by a body of peripheral legislation, such as the
suspension of constitutional rights and various forms of special powers,
which create “circumstances whereby torture can be practiced in secret”
(Millett 1994: 99).

Social License

The discourse of national security commonly reinforces the construction of
national boundaries and the divisions among citizens, individuals, and
groups of various levels of standing within the state. The Landau Com-
mission’s licensing of moderate physical pressure in interrogations, as
Mordechai Kremnitzer observed, was based on the painting of the terrorist
organizations and the GSS in contrasting hues of black and white
(Kremnitzer 1989: 223). In 1987 the PLO was an illegal organization in
Israel, and the Landau Commission shared the Israeli political consensus
that Palestinian terrorism threatened not only the lives of innocent civilians
but that the PLO’s objective of “the destruction of the State of Israel” also
posed a threat to Israel’s national life (LC 2.9, p. 11; Gross 2004: 372–74). In
this spirit the Landau Commission also accepted Israel’s broad definition of
terrorism, which included not only acts or threats of violence but also
“political subversion which is prohibited by law in Israel or the [occupied]
territories,” namely the whole range of activities expressing Palestinian
nationalism (LC 4.8, pp. 80–81; Hajjar 2004; Kremnitzer 1989: 225 n. 14).
Consequently, PLO terrorists in the commission’s view fell in a special cat-
egory of suspects who “have no moral right to demand that the State for its
part maintain towards them the usual civil rights” (LC 4.5, p. 79).
Conversely, the GSS’s interrogators were held by the commission to be
trusted professionals with solid and reliable judgment (Kremnitzer 1989:
223).

This legal dualism removes the concern that the use of torture might be
used against Israeli Jews. “Israelis don’t fear their own security services
because [its] victims are all Palestinians,” a clearly delineated and hostile
outgroup that resides beyond the territorial boundaries of the affected
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nation. As Michael Gross points out, there are no reports of torture against
Israeli Jews, but Arab citizens of Israel arrested during the September–
October 2000 riots were subjected to inhuman and degrading treatment by
the Israeli police (Gross 2004: 380). Democracy is identified with Israel’s
Jewish citizens and, consequently, is viewed not as threatened but defended
through the use of torture.8

Under Israel’s 1950 Families of Soldiers Who Fell in Battle Law, victims
and their families are entitled to compensation and rehabilitation for ter-
rorist attacks if these were carried out by an organization defined as “hos-
tile” to the state of Israel. Thus, the four Israeli Arab citizens killed and
twelve wounded by Eden Natan Zada on August 4, 2005, in a shooting spree
on a bus in the city of Shfaram, were not compensated. Natan Zeda was a
uniformed Israeli soldier and thus not considered a member of a group hos-
tile to the state of Israel, even though he deserted from the military and was
a supporter of the late Rabbi Meir Kahane’s Kach party, which had been out-
lawed for seeking the expulsion of Israel’s Arab citizens. Such an attack is
considered ordinary crime, as Jews cannot be legally treated as terrorists.
Though the Shfaram victims were never defined as victims of terror, after
Prime Minister Sharon condemned the perpetrator (who sought to thwart
his planned unilateral Israeli withdrawal from Gaza) unusually bluntly as “a
bloodthirsty terrorist who sought to harm innocent Israeli civilians,” they
were offered compensation as an exceptional measure.9

The danger of Jewish terrorism in Israel is not imaginary: religious
extremist groups and individuals have in the past carried out terrorist
attacks on a range of targets with the intention of avenging Palestinian ter-
rorism or, conversely, derailing the Israeli-Palestinian peace process. In May
1980 a synchronized attempt was made to kill several Palestinian mayors, in
March 1994 Baruch Goldstein perpetrated a massacre at the Machpela Cave,
and in November 1995 Prime Minister Itzhak Rabin was gunned down as
he was leaving a peace rally. Among terrorist plots discovered and prevented
by the Israeli security forces, there were at least four to set fire to or bomb
the al Aqsa Mosque.10 Yuval Diskin, the current head of the GSS, admitted
as recently as 2006 that his service shows “more leniency toward Jewish ter-
ror suspects than toward Israeli Arab or Palestinian suspects.”11 The dual
standards of the Israeli security forces in fighting terrorism—letting the
armed Goldstein, wearing an Israeli army uniform, into the Machpela cave
during Muslim prayer; not protecting Rabin from Jewish extremists—had
severe consequences. Hamas unleashed its first suicide bombing campaign
in response to Goldstein’s terrorism, and Rabin’s murder severely impacted
the peace process.
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Political License

Ethnic, national, and religious divisions are usually polarized under partic-
ular political circumstances. Systematic Palestinian terror acts aimed at civil-
ians created a national security doctrine assessment of grave threat to the
state and its Jewish population (Barzilai 1998) and placed the country “on a
permanent war-footing against terrorism” (Waxman 2000: 16). In addition,
Israel had all four of the main conditions that increase the likelihood that
terror suspects (even in democratic societies) will be tortured: military con-
flict or war, military occupation, colonialism, and colonization.

Years of colonial rule, in which a dominant group controls another, rein-
forces the dominant group’s sense of superiority. When this dominance is
challenged by a rising nationalist movement, such as in British India, “tor-
ture, previously seen as a manifestation of native barbarism, come[s] into
the white man’s service” (Ruthven 1978: 286). In Kenya, after the Second
World War, the British imprisoned up to 1.5 million Kikuyu, nearly the
entire population of the country’s largest ethnic group, in detention camps
and fortified villages. Many of the detainees were tortured with the inten-
tion of putting down the Mau Mau rebellion. Whereas the British accused
the Kikuyu of acts of barbarity against British settlers, the colonial admin-
istration mistreated the Kenyans in order to restore its authority, under the
guise of a civilizing mission (Elkins 2005: xi–xvi). Other forms of ill-
treatment and torture by British authorities abound. Cyprus and Aden had
no British settlers, but the attempted suppression of their nationalist move-
ments included harsh torture at British hands (Sellars 2002). Where occu-
pation was practiced in Europe, by the 1960s the British pioneered the use
of “torture lite” in Northern Ireland. The most extensive documentation
involves the abuse by the British of detained IRA suspects. The European
Court, in its judgment on a suit brought by Ireland against the UK, recog-
nized multiple techniques of coercive interrogation as ill-treatment. Less
known is the Donnelly case, in which the UK was accused of brutal treat-
ment of seven detainees, but which was dismissed by the court on the tech-
nical ground that domestic remedies were not exhausted (see Chapter 4 in
this volume; Boyle and Hannum 1977: 316).

Torture “has always been part of the arsenal of colonial police practices,”
but it was transformed into its “principal weapon” as part of the French the-
ory of “counterinsurgency warfare” (Robin 2005: 46). During the war in
Indochina, French intelligence gathering on the Viet Minh was entrusted to
small Bandes Noires (rogue units), later renamed Détachments Opérationels
de Protection, composed of Viet Minh deserters, local thugs, and criminals.
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Under the command of French NCOs, these units engaged in the dirty work
of brutalizing and torturing suspects and captured Viet Minh guerrillas, exe-
cuting them and disposing of their bodies (Porch 1995: 381–83).

In Indochina, David Rieff observed, torture by French forces did not
become a systematic aspect of the war in spite of its ferocity. The reason, in
his view, was that the Viet Minh fought a conventional war of liberation
and, “unlike the FLN,” was “not tempted by terrorist tactics” (Rieff 2002:
107). But I will argue that the significant circumstance that distinguished
Vietnam from Algeria is that Vietnam experienced a war of liberation
against French colonial authorities and later U.S. occupation; Algeria, by
contrast, was also the site of French colonization, with 1 million European
settlers to 9 million Arab Algerians. In Algeria, “the FLN was not just fight-
ing a war against the French army but a terrorist war aimed at driving out
the European settlers” (Rieff 2002: 107).

The intensity of the French repression of the resistance and terrorism
of the FLN and the extensive use of torture and summary executions pro-
vides the most compelling example of the terror-torture nexus that
evolves when all four aggravating conditions coexist. The French argued
for the indissolubility of France and Algeria but treated the majority of
the Algerians as colonial subjects. The strategy of the Algerian nationalists
included a systematic campaign of terror against civilian targets, both
French and Muslims friendly to France. The French response was un-
ashamedly described in 2001 in the shocking memoir of Paul Aussaresses,
the intelligence officer in charge of implementing the French policy.
Aussaresses’s memoir definitively put the lie to the official version that
torture was an exception resorted to by a few caught up in a brutal war; he
demonstrates that it was, as was known at the time in France and faith-
fully reproduced by Gillo Pontecorvo in The Battle of Algiers, an offi-
cially sanctioned policy from the seat of the French government in Paris,
one supported by both left and right (Aussaresses 2001: 128; Rieff 2002:
106, Macmaster 2002: 450). The response to terrorism by the French mil-
itary and the French police of Algeria, which worked hand in hand, was
torture and summary execution.

The ability of the French military to create a regime of torture in putting
down the FLN’s uprising in Algiers was due entirely to the colonial nature
of its control. The decision of the French government to dispatch General
Massu’s Tenth Parachute Division to repress the uprising was part and par-
cel of its attempt to elide the distinction between police work and war.
Torture, as Neil MacMaster points out, “cannot be understood in isolation,
but only as one key component in a wider, integrated system of repression”
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that allowed arbitrary arrests and long-term imprisonment, since it was
predicated on the suspension of “the normal protection of due process,
habeas corpus, access to lawyers and the courts, proper indictment and fair
trial” (MacMaster 2004: 6). In the colonial context, the French state could
refuse to recognize that it was at war in Algeria and classify the FLN mem-
bers and recruits as common-law criminals, outside the protections of inter-
national humanitarian law and the Geneva Conventions. It was also able to
authorize the executive, under the French Parliament’s Special Powers Act
of March 16, 1956, to introduce by administrative order any form of repres-
sive measure it saw fit (MacMaster 2004: 6). Enabled by the exceptional cir-
cumstances of the Algiers casbah’s enclosed and dense traditional urban lay-
out, Massu did not seek to arrest the FLN bombers selectively but detained
30 to 40 percent of all males, namely anyone who plausibly could be
thought to be associated with the FLN (Rejali 2004b). “The French won the
Battle of Algiers,” Darius Rejali concluded, “primarily through force, not by
superior intelligence gathered though torture” (Rejali 2004b).

But it was also due to the colonial nature of the confrontation that even
though General Massu’s paratroopers were able to suppress the FLN and
bring its terrorism to an end, the population of Algeria became increasingly
estranged and the world outraged until international pressure isolated
France at the UN and brought French rule in Algeria to its end by 1962
(Danner 2004b: 74). The internal damage done to French institutions was
just as great: only the willed ignorance, dishonesty, and corruption of the
judiciary, military, and the administration made the grim horrors of torture
possible. Having been ignored, they were not corrected for a long time. “The
consensus that emerged in France, one accepted by the mainstream Left and
center-Right political parties, as well as by many ex-soldiers who had served
in Algeria,” including recently General Massu, “was that the use of torture
had constituted an unspeakable catastrophe” (MacMaster 2004: 9). France
won the battle but lost the war. And yet, the “French school” of counterter-
ror, as Marie-Monique Robin’s interviews demonstrate, had been exported
through instruction provided in the École Supérior de Guerre, by dispatch-
ing military attachés, instructors, and liaisons, via the publication of refer-
ence books and the elaboration of a global theory of “counterinsurgency
warfare” to Latin America, especially Argentina, “leading to an epidemic of
torture” (Robin 2005: 44, 49–53; Macmaster 2004: 8).

The United States, which also learned from French experts, including
Aussaresses (Macmaster 2004: 8), adopted a more systematic policy of tor-
ture and assassinations in Vietnam than the French did, though even here it
was carried out in cooperation with and later transferred into the hands of
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a local allied regime. In late 1960s, during the Vietnam War, “Operation
Phoenix” was launched by the CIA in collaboration with the South
Vietnamese intelligence to uncover and destroy the network of noncombat-
ant Viet Cong operatives engaged in recruiting and training insurgents
within South Vietnamese villages and assassinating local leaders loyal to the
South Vietnamese government. Many of the captured suspects were tor-
tured and subsequently executed, sometimes by being thrown out of heli-
copters; in fact “Operation Phoenix” is most commonly recognized as an
assassination campaign. About 20,000 suspected Viet Cong cadres were
“neutralized” in 1969 alone. By 1969 the operation became public knowl-
edge, the CIA began distancing itself, and the day-to-day operations were
transferred to South Vietnamese units accompanied by U.S. advisers.12

Constraints on Torture

Though the legal domain of civil liberties and international human rights is
sometimes described as nebulous, there exist multiple layers of legal con-
straints on the torture and cruel, inhuman, and degrading treatment of all
and any suspects, making this one of the strongest extant legal proscrip-
tions, indeed, construing it as taboo. I will survey three domestic and three
international layers of prohibitions.

Domestic Protections

Three types and levels of constrains in Israeli law serve to protect suspects
from torture: interrogation law, penal law, and constitutional law, most
specifically the 1992 Basic Law: Human Dignity and Freedom. Later in this
chapter I examine how effective these constraints are.

In 1965 Justice Landau himself stated in another context that “the inter-
rogation practices of the police in a given regime are indicative of a regime’s
very character.”13 Since torture almost invariably takes place during the
interrogation stage, the regulation of interrogation is a major form of pro-
tection for suspects. As Kate Millett points out, “detention without trial or
charge is responsible for torture to a greater extent than any other modern
factor” (Millett 1994: 113). Access to lawyers and the writ of habeas corpus
play a major role in affording suspects the legal protection that precludes the
preconditions under which coercive interrogation may flourish. Detained
residents of the West Bank and Gaza, under article 78 of the military occu-
pation’s Security Regulations Order, may be deprived by the official in
charge of the interrogation from the right to meet with their attorney for a
period up to fifteen days. Higher ranking and military court authorities
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may extend this order up to six months (PCATI 2001: 19). Thus, unless the
Supreme Court, sitting as a High Court of Justice, accepts an appeal and per-
mits a meeting, the detainee is in fact isolated from the outside world for a
considerable amount of time.

The Penal Law is explicit in making physical pressure illegal. It states in
section 277, “Oppression by a Public Servant,” that an official who “uses or
directs the use of force or violence against a person for the purpose of
extorting from him or from anyone in which he is interested a confession of
an offence or information relating to an offence,” or even “threatens any
person, or directs any person to be threatened, with injury to his person or
property” to extort such a confession “is liable to imprisonment for three
years” (quoted in Kremnitzer 1989: 242). Though in the West Bank, and
Gaza until 2005, Israeli retained the respective Jordanian and Egyptian legal
codes, Israeli citizens are subject to Israeli criminal and administrative law.
Consequently, GSS interrogators, who all are Israeli citizens and as such
public servants, are subject to Israeli law, including penal law (B’Tselem
1991: 16). At the same time, Israeli penal law also exempts from criminal
responsibility the authors of acts committed under conditions of “necessity”
(Uildriks 2000: 87). (This topic is discussed in detail below.)

Though Israel lacks a formal constitution or “bill of rights,” human
rights had been protected in Israel by a “judicial bill of rights,” a body of
judicial decisions that gradually and cumulatively established the basic free-
doms as norms governing the conduct of the state authorities. In addition,
in 1992 the Knesset adopted two constitutional laws related to certain fun-
damental human rights, and the Supreme Court used the occasion to claim
the right of judicial review in areas that fall under these two laws. At the
same time, the applicability of even these basic laws is limited. Of the two,
only Basic Law: Freedom of Occupation was entrenched, rather weakly, with
a stipulation that it could be amended only by another basic law enacted by
a majority of Knesset members. Basic Law: Human Dignity and Freedom,
which protects the rights to life, liberty, dignity, the integrity of the body,
private property, privacy, and movement in and out of the country, was not
entrenched in this way, because of its possible implications for the validity
of religious legislation. Furthermore, the rights guaranteed by the two laws
can be infringed upon by subsequent primary legislation, provided that such
legislation is consistent with the values of Israel as a Jewish and democratic
state, is enacted for a worthy purpose, and the infringement does not exceed
what is necessary for that purpose. In addition, all legislation that had been
on the books prior to the enactment of the two basic laws is immune forever
against scrutiny for its accordance with Basic Law: Human Dignity and
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Freedom (Kretzmer 1992: 240–42; Gavison 1997: 93–100; Shafir and Peled
2002: 267). Even so, the petitions submitted by PCATI, the Association for
Citizens’ Rights in Israel (ACRI), and several Palestinian individuals which
led to the Supreme Court’s 1999 decision to ban extant forms of “moderate
physical pressure” were in part framed by reference to this new law
(Pacheco 1999: 12–13).

International Protections

Three layers of international law prohibit torture: international humanitar-
ian law, the 1987 Convention against Torture, which singles out torture for
absolute proscription, and customary international human rights law
(Imseis 2001: 331). These protections have been domesticated into national
law by both Israel and the United States.

International humanitarian law regulates the conditions of armed con-
flict and the relationship between states and the citizens of their adversary,
such as in the governing of occupied territory. Though the term itself is of
recent origin it is understood to include the 1907 Hague Conventions, the
1949 Geneva Conventions, and related documents. The obligations under-
taken under these treaties are binding only between signatory states to
them, though the International Committee of the Red Cross (ICRC) holds
that they should be viewed as a series of unilateral commitments entered
into solemnly in front of the world (Fleck 1995: 9–10). These conventions,
especially as amended after their frequent violation during the Second
World War, require the humane treatment of prisoners of war since they
pose no further threat to their captors. Nor can POWs, even those held to be
war criminals or those involved prior to their capture in war crimes, lose
these protections (Fleck 1995: 321, 336). As the Third Geneva Convention
specifies, POWs are required to provide only personal military information
and “no physical or mental torture, nor any other form of coercion, may be
inflicted on prisoners of war to secure from them information of any kind
whatsoever” (GC III, Article 17.4; Fleck 1995: 345–46). More broadly, the
Fourth Geneva Convention of 1949 states in Article 31 that “no physical or
moral coercion shall be exercised against protected persons, in particular to
obtain information from them or from third parties.” Though Israel argues
that in absence of a recognized sovereign power in the territories it occupied
in 1967 it is not obligated to observe the Geneva Conventions’ provision, it
committed itself to follow its humanitarian principles, which include Article
31, voluntarily. The U.S. Uniform Code of Military Justice explicitly incor-
porates the Geneva Conventions.

Already the original Universal Declaration of Human Rights that was
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adopted by the UN’s General Assembly on December 10, 1948, stated in its
Article 5 that “no one shall be subject to torture or to cruel, inhuman or
degrading treatment or punishment.” The very same language reappears in
Article 7 of the International Covenant on Civil and Political Rights.
Though it allows states during “time of public emergency which threatens
the life of the nation” to take measures derogating from their obligations
under the covenant, it does not extend this to the permission of torture.
There is no derogation from Article 7; the prohibition on torture is uncon-
ditional and absolute.

In 1984 the UN adopted the “Convention against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment” that went into
effect in June 1987. As of 2002 it has been ratified by 127 states, including
Israel in 1991, and is one of the handful of human rights treaties signed by
the United States (Levinson 2003a: 2014–16; 2003b). Though the U.S.
Senate opted for a more restrictive definition of torture—under which tor-
ture means the infliction of severe rather than “normal” pain and suffering,
and “prolonged” mental harm —it accepted Article 2.2, which provides that
“no exceptional circumstances whatsoever, whether a state of war or a threat
of war, internal political instability, or any other public emergency, may be
invoked as a justification for torture” (Levinson 2003a: 2015–16; 2004: 1).
Furthermore, the U.S. Congress in special legislation criminalized torture
committed by foreign nationals inside, and U.S. nationals outside, the
United States (Levinson 2003a: 2016).

Even if a country were not a signatory to the Geneva Conventions and
the Convention against Torture, it would still be obligated under customary
international law to respect the prohibition on the use of torture. This pro-
hibition has assumed over time the status of customary international law.
Falling under universal jurisdiction, which overrides sovereignty itself, it is
one of the few genuine norms of jus cogens (Levinson 2003a: 2013; Imseis
2001: 331). The protection of life and bodily integrity were a crucial demand
of the Enlightenment’s struggle for penal reform as well as the foundation
of human rights; the history of the three is inextricably intertwined, and
major human rights organizations such as Amnesty International have
made their early mark and built consensus around this very set of concerns.
More recently, opposition to torture is couched in the language of the pro-
tection of human dignity, which has become a cornerstone of human rights
legislation. The right to dignity is understood to be the right to being
human, to act freely and self-consciously in shaping oneself and one’s
world. The torture of a suspect by an interrogator, whose goal is the de-
struction of his or her self-respect in order to attain a self-incriminating
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confession, transforms the suspect from a subject into an object, thus land-
ing a blow to his or her human dignity (Kremnitzer 1989: 250). In Lisa
Hajjar’s cogent characterization, the universalization of this norm makes
the body itself sovereign (Hajjar 2000). The right not to be tortured, in fact,
is recognized as stronger than the right to life, since it is unconditional:
there are no circumstances under a which person can legally be tortured
(Hajjar 2004).

The “Necessity” Defense

The main legal significance of the Landau Commission’s recommendation
to permit the use of “moderate physical pressure” on the basis of an a pri-
ori “necessity” defense lies in the legitimation of this defense, in making it
the source of legal governmental authority to inflict such pressure. Hence
an examination of the uses and abuses of “necessity” and, in particular, the
continued reliance on it by the very Supreme Court decision from 1999
which struck down “moderate physical pressure” will demonstrate that the
legal basis for such “physical pressure” persists in Israel.

The necessity defense is based upon the “unique, isolated and extraordi-
nary character of the situation which makes it an exception to the rule”
(Kremnitzer 1989: 238), in this case the rule of law. Under such circum-
stances an individual is not expected to act in accordance with the law but,
under the pressures of the moment, in an ad hoc fashion (Kremnitzer 1989:
238). Section 22 of the Israeli Penal Law of 1977 recognizes the “necessity”
defense in a “particularly elastic and open ended” fashion (Dershowitz 1989:
196):

A person may be exempted from criminal responsibility for any act or
omission if he can show that it was done or made in order to avoid con-
sequences which could not otherwise be avoided and which would have
inflicted grievous harm or injury on his person, dignity or property or
on the person or dignity of others whom he was bound to protect or on
property placed in his charge. (quoted in ibid.)

At the same time, the law requires that the defendant who invokes it to
demonstrate that “the harm caused by him was not disproportionate to the
harm avoided.” The test is exacting; in balancing the two evils the judicial
review must be comprehensive of the situation and the proximate, distant,
direct, and indirect ramifications, including legal and moral consequences. It
is not enough to argue that human life was endangered; one also must
demonstrate the degree of certainty and proximity of the danger (Krem-
nitzer 1989: 247). For example, the criteria for invoking the necessity
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defense in the defining case of torturing a suspect involved with a “ticking
bomb” would require the following confluence of conditions: “a firm assur-
ance that the suspect is telling the truth, that his information is complete,
that he will talk in time to diffuse the bomb and that there is no chance that
the device will be reprogrammed or moved” (Gross 2004: 374).

A summary of the Israeli experience conclusively establishes that any
authorization of physical pressure under the necessity defense inevitably
and invariably leads to an inflation of its use and purported effectiveness—
extensively if it is authorized a priori, but often even when it is allowed to
be invoked ex post facto. An emergency measure, such as the “necessity”
defense, Dershowitz argued, “is not suited to situations which recur over
long periods of time” (Dershowitz 1989: 197). Ironically, Dershowitz justi-
fies his “torture warrant” by the inflation of the necessity defense in Israel.
During a visit to Israel in the late 1980s, he wrote, “I realized that the
extraordinary rare situation of the hypothetical ticking bomb terrorist was
serving as a moral, intellectual, and legal justification for a pervasive sys-
tem of coercive interrogation, which, though not the paradigm of torture,
certainly bordered on it” (ibid.) It is the systemic nature of this practice
under the necessity justification that Dershowitz sought to limit, though
not eliminate, by putting it under public accountability (Dershowitz 2002:
140–41).

But this inflationary process is not a circumvention of the Landau
Commission’s opinion; rather, it is enabled by it. The commission allowed
room for this inflationary process in at least three ways: using a sliding scale
of torture, ignoring the question of the effectiveness of torture, and putting
its trust, as one would expect in a deeply divided society, unreservedly in the
Jewish interrogators.

By replacing the absolute prohibition on torture with one based on dis-
tinction between degrees of physical pressure, the commission, in effect,
contributed to the erosion of the law’s restraining influence. Though the
Convention against Torture, as its full name indicates, equally proscribes
“cruel, inhuman, and degrading treatment,” the Landau Commission,
through a notional comparison of measures of pain, legalized the infliction
of “moderate physical pressure,” namely pressure on a level that purport-
edly would not deprive the suspect of his human dignity (LC 3.16, p. 61).
Although such pressure might be more moderate than other methods of
torture, it is not necessarily moderate in itself. The UN Committee against
Torture, as well as studies by Human Rights Watch and on occasion on the
basis of interrogators’ own admissions, repeatedly reached the conclusion
that a range of Israeli interrogation methods “constitute torture” as defined
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by the Convention against Torture (Human Rights Watch 1992, 1994,
1998). A case in point is Michael Koubi, the former chief interrogator for the
GSS, a self-proclaimed master of the dark art of interrogation. Koubi claims
that “only in rare instances did he use force to extract information from his
subjects; in most cases it was not necessary” (Bowden 2003: 62). In fact,
Koubi’s own description of his methods demonstrates just the opposite. His
success depended on preparing, that is softening, the subject properly
through bringing him into interrogation “roughly handled, bound, hooded
(a coarse, dirty smelly sack serves the purpose perfectly) and kept waiting in
discomfort, perhaps naked in a cold, wet room, forced to stand or to sit in an
uncomfortable position.” All of this after having kept him “awake for days
prior to questioning, isolated, and ill-fed” (ibid.: 63–64). During interroga-
tion, Koubi would “slap [the suspect], knock him off the chair, set guards on
him,” as well as “have associates loudly stage a torture or beating session in
the next room” (ibid.: 65). The binding directive of the commission which
enumerated and regulated allowable forms of “moderate physical pressure”
does not seem to have been overly effective.

The commission also inflated the incidence of permissible torture by not
addressing the vexing question of the reliability of information obtained
through physical pressure. Nor did its report, in spite of the requirement of
Israeli penal law to examine necessity through the prism of proportionality,
draw distinctions between different levels of dangers on the basis of their
imminence and the concreteness of their threat (Feller 1989: 207).
Consequently, any information that may be of service in the fight against
terrorism could have fallen under the designation of necessity (Kremnitzer
1989: 231–34, 244). Nor did the commission draw the obvious conclusion as
to the ineffectiveness of torture from the fact that nearly 50 percent of
interrogations resulted in dismissal of charges or in no legal steps taken
against suspects (Kremnitzer 1989: 257), although around 85 percent of sus-
pects were tortured (B’Tselem 1998: 8).

Similarly, the forgiveness shown by the commission toward past actions
of the GSS and the trust extended to its interrogators, in spite of the very
reason for the committee’s appointment—the false confession extracted
from Nafsu, and commission’s admission that it caught the GSS in sixteen
years of lying—further eroded the latter’s commitment to the rule of law
(Kremnitzer 1989: 223, 252, 254). “Few things predict future torture,”
Darius Rejali concludes trenchantly, “as much as past impunity” (Rejali
2004b). The 1995 annual report of Miryam Ben-Porat, the state comptrol-
ler, based on an inspection of interrogation facilities between September
1991 and December 1992, concluded that the rules and restrictions the com-
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mission laid down were systematically ignored and that “even after the
release of the Landau Commission Report, the habit of telling lies did not
cease among GSS investigators.”14 Justice Landau himself admitted to feel-
ing betrayed by the GSS’s practice of regularly exceeding the constraints his
commission sought to impose (Felner 2005: 39).

The Israeli experience is not unique. In his memoir, General Aussaresses,
the unabashed apologist for French torture in Algeria, also went on to offer
the classic scenario of the “ticking bomb” that has been used by so many
others, including the Landau Commission and Dershowitz, to justify the
torture of terror suspects. Notwithstanding the ritual invocation of this jus-
tification, no democratic political regime that authorized a policy of torture
under the “necessity” provision has ever restricted its application to such
cases.

As the analysis of the colonial examples demonstrates, torture is not a
way of interrogating individual suspects but the paradigmatic act of waging
war against both terrorism and resistance. Torture is the military strategy of
counterterror and conveys the warring, occupying, colonizing power’s
thinking about the illegality of its enemy. The systematic execution in
Algeria of terror suspects who “had directly participated in deadly attacks,”
but also those who were only “dangerous or thought to be so,” and even
those who had confessed, clearly indicates that the aim of French counter-
terror was not just the gathering of information (Aussaresses 2001: 119–23,
127). In Aussaresses’words, “summary executions were . . . an inseparable
part of the tasks associated with keeping law and order. That was the reason
why the army had been called in” (Aussaresses 2001: 127). Aussaresses
rationalized that it was preferable to “neutralize” the prisoners once they
were interrogated since charging them would have clogged the court system
and allowed many to avoid any punishment (ibid.: 126). Nor did Aus-
saresses wish to stop his campaign after suppressing the FLN in Algiers: he
intended to carry the battle into France and “neutralize” French intellectu-
als who were supportive of the FLN (ibid.: 152–156). Tragically, the license
Aussaresses gave himself to stop at nothing in fighting terrorists, the ulti-
mate illegitimate combatants, mirrors the ultimate rationalization of ter-
rorists themselves who choose not to distinguish between combatants and
civilians or distinguish between methods of war and, consequently, aban-
dons the painfully accumulated legacy of warfare regulation.

Overall, then, the “ticking bomb” rationale, which lies at the heart of the
“necessity” defense, does not act as a constraint on coercive interrogation
but serves as a license that enables its widespread practice. It does so, above
all, by violating liberal principles and liberal democracy; David Luban argues
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that in a “world of uncertainty and imperfect knowledge, the ticking bomb
scenario should not form the point of reference” (Luban 2006: 46). To recap,
the justification for torturing a terror suspect under this scenario requires
the following confluence of conditions: “a firm assurance that the suspect is
telling the truth, that his information is complete, that he will talk in time
to diffuse the bomb and that there is no chance that the device will be repro-
grammed or moved” (Gross 2004: 374). In fact, the more the interrogator
knows in advance the less likely he will need to resort to physical pressure,
and in the case of a true “ticking bomb” scenario he or she will have to have
such an abundance of information, covering all the points mentioned above,
that the resort to torture will not be necessary, let alone justified. When
such justification is nevertheless invoked it amounts to an intellectual fraud,
as its aim is the detachment of the practice of torture from its illiberal roots
(Luban 2006: 36). In the United States in fact, in contrast to Israel, the neces-
sity defense is not recognized by federal statutory law and has emerged
only as a judicially created defense. Where it has been argued in court, it was
never in case of pending violence nor was it ever successful (Luban 2006:
65–67).

In a renowned article from a quarter-century ago, Henry Shue asked
whether, even in situations in which torture seems justified, its prohibition
should be relaxed (Shue 1978: 143). His answer was an unequivocal “no.”
Shue held that great distance remains “between the situations which must
be concocted in order to have a plausible case of morally permissible torture
and the situations which actually occur” and that it should not be closed. If
indeed, he added, anyone believes that he was justified in using torture, he
“should be in roughly the same position as someone who commits civil dis-
obedience.” The torturer then has to defend himself in court, precisely
because torture remains illegal (Shue 1978: 143). But there also exists a
great distance between “morally justified” torture and civil disobedience. As
Rejali explains, civil rights protesters break the law in full view of the pub-
lic and are willing to have their day in court. Torturers, in contrast, operate
in darkness and specialize in techniques that manipulate the body but leave
no visible marks (Rejali 2004b: 4). If there were Israeli court cases of GSS
investigators invoking the necessity defense, I am not aware of any.15

Finally, the “necessity” defense, especially where it is relied on exten-
sively, is available to a host of claimants, not only to those engaged in civil
rights disobedience or their purported equivalents. Dershowitz, for example,
pointed out in the late 1980s when he was critical of the “necessity” defense
and before he found his new zealotry, that had it existed in the United
States, government officials such as Oliver North could have relied on it in
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justifying lying to Congress and President Nixon to excuse the Watergate
break-in and its cover-up. More pertinently to our topic, Dershowitz also
asked, “what if Palestinian rock-throwers raised the defense of necessity in
defense of their ‘honor and property?’ Would the courts be forced to
chose—on an entirely political basis—between conflicting claims?”
(Dershowitz 1989: 198). Other political justifications, such as the contro-
versial doctrine of preemptive war, also fall squarely under this defense.
And, of course, in addition to their ideological and religious rationalizations,
terrorists frequently invoke their relative weakness and the nature of asym-
metric warfare as the “necessity” which drives them to disregard the
Geneva Conventions. Moral and legal distinctions over the necessity
defense are easy to blur. Indeed, Dershowitz’s main criticism of the Landau
Report in 1989 was that its justification of “physical pressure” was based on
“a legal doctrine that is essentially lawless and undemocratic” (Dershowitz
1989: 200).

Conclusion: The Israeli Model

The Landau Commission’s report issued on the eve of the first intifada
(December 1987– November 1993) has “inadvertently” given license to
interrogators to use “a list of humiliating and brutal coercive techniques”
against thousands of suspected Palestinian terror suspects (Lelyveld 2005:
60). Some six years after the signing of the Oslo Declaration of Principles
and Israeli withdrawal from Gaza and the West Bank towns, the threat
posed by the PLO and Palestinian terror could no longer be defined as one
against the “survival of Israel” (Gross 2001: 31), and the Supreme Court
moved to make the Landau list illegal.16 The Supreme Court in its decision
boldly asserted that “although a democracy must fight with one hand tied
behind its back, it nonetheless has the upper hand. Preserving the rule of law
and recognition of an individual’s liberty constitutes an important compo-
nent in its understanding of security. At the end of the day, they strengthen
its spirit and its strength and allow it to overcome its difficulties” (SC 15).
Pursuant to this decision, Attorney General Elyakim Rubinstein carefully
circumscribed the GSS’s interrogation practices in an internal memo in
which he explained that in the future “means of interrogation immediately
necessary to yield vital information” cannot be used as a routine matter or
be part of ongoing investigation to gather information about terrorist orga-
nizations. When such means were used, he stated his intention to weigh the
threat’s immediacy, concreteness, and gravity, alternatives available and the
interrogator’s state of mind, and the involvement and deliberations of upper
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echelons in each case separately. And the methods to be used are never to
amount to “torture” as defined in the Convention against Torture (Israel,
AGD, 1999: paragraph 7)

About a year after the Supreme Court’s decision a second intifada broke
out and has seen the extensive use of horrific suicide bombings in restau-
rants, discos, bus stations, shopping malls, festivities, and other locations by
Hamas, Islamic Jihad, Fatah’s al Aqsa Martyrs’ Brigades and the Popular
Front for the Liberation of Palestine. Whereas the first intifada was by and
large nonviolent, Human Rights Watch’s report on the second intifada con-
cluded that “the scale and systematic nature of these attacks . . . meet the
definition of a crime against humanity. When these suicide bombings take
place in the context of violence that amounts to armed conflict, they are
also war crimes” even when perpetrated on civilian settlers.17 Even against
the backdrop of such purposeful and indiscriminate attacks on Israeli civil-
ians, the Supreme Court’s decision and the Attorney General’s legal opin-
ion had a clear restraining impact. The GSS trained new interrogators, dis-
ciplines and monitors them, requires them to work in pairs, and videotapes
interrogations. The low, tilted chairs used in the “Sabach” position were
replaced with regular chairs; suffocating hoods with blackened goggles, the
violent shaking methods with repeated shoving. No detained terror sus-
pects died in custody. All the same, while legal constraints always matter a
great deal, physical pressure had only been reduced by the Court decision,
not eliminated.

Lisa Hajjar, one of the most astute participants in the torture debates in
Israel and the United States, aptly captures the meaning of the Supreme
Court decision: “A qualified victory in this struggle was achieved in
September 1999, when the Israeli High Court finally rendered a decision
against the commonplace use of state-sanctioned ‘pressure’ tactics, although
this decision does not go so far as to close the widow of opportunity for con-
tinuing torture” (Hajjar 2000: 105). The decision in fact covers neither ill-
treatment during the predetention period when the suspects are in the
hands of the military or the police, nor forms of “moderate physical pres-
sure” not on the Landau Commission’s list. The court also acceded to the
infliction of “sleep deprivation” when it was not an end in itself but a side
effect of the interrogation (SC 12). The Supreme Court, significantly,
retained the ex post facto necessity defense for the use of physical pressure
in the case of “ticking bombs” and, as the Landau Commission before it,
allowed for its expansive use by defining the “imminence” of the threat to
mean that “the danger is certain to materialize,” “even if the bomb is set to
explode in a few days or even in a few weeks” (SC 13). The Attorney
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General’s guidelines, following this ruling, also allowed for the “necessity”
defense (Israel, AGD, 1999: paragraph 7).

In general, Itzhak Zamir, a former Israeli attorney general, laments that
“it is particularly difficult in Israel to reach a suitable balance between the
interest of national security and that of human rights. The special conditions
which prevail here foster an extreme approach, which tends to assign
absolute priority to national security above all other interests, and to disre-
gard the need to strike a balance between them” (Zamir 1989: 377). Zamir
reached this conclusion in 1989; but as Gad Barzilai noted, notwithstanding
the economic, social, and legal liberalization of Israel in the 1980s and the
1993 Israel-PLO agreement, the Supreme Court continued to emphasize
security considerations in its decisions in the 1990s as well (Barzilai 1998:
263).

The Court also chose a narrow legal basis for concluding that the prior
authorization of specific practices was unlawful. It held that the executive
branch alone could not adopt such a policy and that it had to be done, if it
was to be done, by the legislature. At the same time, though the Court did
not invoke the Basic Law: Human Dignity and Liberty as the grounds for its
decision, it pointed out that legislation will have to, thus raising a high bar-
rier to the passing of such a law (SC 15).18 Parliamentary and governmen-
tal attempts to adopt such a law, significantly, came to naught (B’Tselem
2000).

Even in the wake of the Supreme Court decision, as documented in
PCATI’s April 2003 report, there exists ongoing ill-treatment of terror sus-
pects and in some cases torture. Many of these took place during arrest and
on the way to the GSS detention facility, such as tight shackling for many
hours with hard-plastic disposable shackles that can be tightened but not
loosened, detention in open air without food and provisions, beatings with
riffle butts and slapping, and threats against relatives (PCATI 2003: 9).
Though the number of terror suspects subjected to “special methods”
declined from hundreds during the first intifada to dozens a year during the
second, the use of such methods persists (Lelyveld 2005: 66). A major ad-
verse outcome in the aftermath of the court’s decision has been its unwill-
ingness to hear subsequent petitions of terror suspects concerning incidents
of torture. PCATI had submitted 124 petitions requesting permission for
detainees to meet with their lawyers during the course of their interroga-
tion, but the court accepted none (PCATI 2003: 8). In 2002, the GSS
acknowledged that since the Supreme Court ruling 90 Palestinian terror
suspects were defined as “ticking bombs” and subjected to physical pressure,
though PCATI believes that the actual number might be higher.19 The state
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prosecutor referred complaints to the GSS itself for investigation, and the
latter had found none in which physical pressure was deemed unnecessary.
Finally, though the attorney general, as we have seen, defined the applica-
bility of the necessity defense very narrowly in his guidelines (Israel, AGD,
1999: paragraph 7) he granted his approval ex post facto for every single
case in which physical pressure was used (PCATI 2003: 12).

On December 22, 2005, the U.S. Congress passed Senator John McCain’s
antitorture amendment, which requires that all U.S. personnel, whether
military, CIA, or members of any other branch, not engage in cruel, inhu-
man, or degrading treatment of detainees. This was a significant victory, as
was the Israeli Supreme Court decision which Senator McCain invoked, for
those wishing to affirm the values guiding interrogation, rule of law, as well
as international humanitarian law, the Convention against Torture, and cus-
tomary international human rights legislation. But when President George
W. Bush signed the bill on December 30, 2005, the White House issued a
statement that asserted that “the executive branch shall construe [the law]
in a manner consistent with the constitutional authority of the President to
supervise the unitary executive branch as a Commander in Chief” and reit-
erated the same during the signing ceremony of the reauthorized Patriot
Act on March 9, 2006.20 This is the very same rationale and language used
by the Justice Department’s Office of Legal Council in 2001 and 2002 to
reduce U.S. obligations under the Geneva Convention to those defined as
“unlawful combatants.” Since that legal limbo served as the license for Abu
Ghraib and related cases of torture by U.S. personnel in the “war on terror,”
this presidential interpretation leaves one with deep doubts as to the imple-
mentation of the new law.

Particularly telling are the provisions of the October 17, 2006, Military
Commissions Act, which authorized the president to establish military com-
missions to try unlawful enemy combatants. Suspects being tried by such
commissions cannot invoke the Geneva Conventions as a source of rights
during proceedings, or file habeas corpus petitions in federal court. The
courts may allow hearsay evidence to be admitted during proceedings and
makes U.S. interrogators subject to only a limited range of “grave breaches”
of Common Article 3 of the Geneva Conventions.21 These provisions are the
very warning signs in democracies that have weakened their legal barriers
to allow the use of physical pressure and stepped onto the path of torturing
terror suspects. It seems obvious that neither the United States nor Israel
has done away yet with torture in their battle against terrorism.

Israel cannot serve as a model for the successful but sparing use of “phys-
ical pressure” when “necessity” demands, as Bybee argued, since even in the
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wake of the Landau Commission’s report it was used systematically and
expansively. Nor can it serve as a model proving that judicial action, such as
the Supreme Court’s striking down in 1999 the practices permitted by the
Landau Commission, will abolish torture, as Senator McCain hopes. Nor can
other democracies engaged in antiterror campaigns in the context of war,
military occupation, colonialism, and colonization in deeply divided societies
provide such a model. Legislative and judicial remedies for prohibiting tor-
ture, cruel, inhumane, and degrading treatment have served as an important
barrier to torture in Israel, the United States, the UK, and elsewhere where
they were accompanied by vigilant enforcement. But as the case of Israel has
shown, and the debate and the assertion of presidential authority foreshad-
ows, under certain conditions their effect will remain limited. “There have
been limited victories on limited terrain,” as Stanley Cohen eloquently put
it, since “law can be a shield if not a sword” (Cohen 1991: 28).

Alan Dershowitz’s observation that torture is very likely to be used
against terror suspects, and certainly in the “ticking bomb” case, rings true
on the basis of the analysis above, but his suggestion that it be regulated by
prior “torture warrants” to reduce its incidence is mistaken and misguided.
Dershowitz, after all, never inquires as to the conditions under which ter-
rorism flourishes. These are, as I have argued, the cumulative result of war,
occupation, colonialism, and colonization; Israel is a model for the licensing
of torture when these conditions persist. The French “special procedures,”
British “depth interrogations,” American “stress and duress” techniques,
and Israeli “moderate physical pressure” (Cohen 2005: 24–25; Massimino
2004: 74) were the offspring of some or all of these circumstances. Neither
legislation, nor a priori “torture warrants” are likely to do away with torture
since, as the record of the Landau Commissions’ implementation demon-
strates, “physical pressure” was used against 85 percent of Palestinian ter-
ror suspects, and even after the Supreme Court’s restrictive ruling it con-
tinues to be employed. Though Dershowitz promised to reconsider his
proposal on the basis of “empirical claims,” he has not done so (Dershowitz
2004: 281). To render torture exceptional rather than systematic, let alone
bring about its elimination and the upholding of international human rights
law, requires facing the pernicious effects of war and occupation and, even
more, colonialism and colonization.
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The chapter examines the evolution of counterterrorism legislation in Spain
following its transition to democracy from two perspectives. We look at
both the formal legal framework for and the practice and discourse of coun-
terterrorism in terms of their compatibility with human rights and due
process, and their impact on broader democratic values. We examine the
development of formal aspects of antiterrorist legislation beginning in 1978,
when Spain began its transition to democracy, and assess the extent to
which they contradicted democratic commitments to civil liberties and due
process. We also consider the practice of government and public authorities,
which in some cases exceeded the formal legal framework, and the evolution
of counterterrorist discourse in a young democracy.

In the course of the chapter we develop five main points. First, the
Spanish democratic state inherited a terrorism problem from the Franco
dictatorship in the form of ETA, the Basque nationalist movement. Spanish
democracy from its inception thus had to develop counterterrorism legisla-
tion. However, because democracy was new to Spain and there was little his-
tory of liberal values and traditional liberal rights, in the early transition
years the inevitable tension between civil liberties and the exigencies of
counterterrorism did not feature prominently in public debate—and in fact
has not done so until very recently.

Second, Spain’s authoritarian legacy has never been fully addressed
through a meaningful public reconstruction of Franco-era repression. This
lack of public historical memory to some extent may account for later
unlawful practices in the treatment of terrorist suspects that have been the
object of domestic and international denunciation.1 The most flagrant vio-
lation of state commitments to human rights and the principle of due
process took the form of paramilitary action, with the Anti-Terrorist



Liberation Groups (Grupos Anti-Terroristas de Liberación; GAL) under the
first government of the Spanish Socialist Workers’ Party (Partido Socialista
Obrero Español; PSOE) from 1982 to 1996.

Third, once the GAL scandal was brought to public attention and prop-
erly investigated, subsequent governments have been more careful to act
within the law. Under the subsequent Partido Popular (PP) government
(1996–2004) the strategy has been twofold: to toughen the laws on terror-
ist (and associated) activity, and to develop a rhetoric of radical political
polarization by which all dissenting voices are discursively “criminalized.”
Nonetheless, it is important that government efforts were now directed
toward acting within the law, albeit a tougher law.

Fourth, the new dramatic rhetorical tone attached to the PP’s counterter-
rorist strategies, while not illegal as such, served to undermine democratic
values of tolerance and freedom of association and expression. This has cre-
ated a polarized political climate that has heightened tension around
regional politics. More dramatically, the PP government effectively and
deliberately politicized, for party and electoral purposes, the language and
practice of counterterrorism. This strategy ultimately—and ironically—
cost them the election of March 2004.

Finally, overall, and despite Spain’s different democratic trajectory, a
comparative glance at Spanish antiterrorist measures does not set Spain
apart from the general trend among contemporary democracies described in
this book. Nonetheless, public debate on the issue did not address the con-
cerns of human rights incompatibilities in any significant way until
recently, with the new PSOE government following the Madrid train bomb-
ings of March 11, 2004.

Rule of Law, Civil Liberties, and Counterterrorist

Legislation under a Democratic Regime

Rule of law refers to the structure of normative principles and institutional
mechanisms that act to maximize the protection of civil rights. At one level,
rule of law refers to the principle of limited political and public power
according to a preestablished and broadly accepted constitutional contract; at
another level, and as part of this limiting constitutional contract, it refers to
the set of rights and obligations that defines the relationship between state
and society (and between members of that society). Rule of law, then, is pre-
dominantly about limited government, but specifically with a view to pro-
tecting individual rights.

The modern liberal democratic state, however, is also called upon to pro-
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tect its citizens and their rights from other individuals engaging in any
activity that limits or constrains these rights and liberties. The criminal jus-
tice system, with its punitive measures which effectively act to restrict the
freedoms of those found guilty of criminal acts, has traditionally been jus-
tified on these grounds. However, under democratic rule some minimum
guarantees of due process and respect for the basic human rights of the
accused form part of the normative texture that regulates criminal justice
procedures. These can be judged in part according to internationally set
standards, and overall there is a sense of some minimum normative con-
sensus regarding what is considered appropriate state action. Of course,
notions of good practice in terms of due process have changed over time.

In liberal democracies, terrorism has come to be considered a “special”
type of crime that affects a state’s national security concerns. As such, it is
often the justification for hardening criminal justice procedures. Indeed, it
reasonably can be argued that democratic states legitimately can develop
special laws to deal with terrorism. The question is whether terrorism war-
rants such severity of state action that due process and minimum guaran-
tees toward suspects can be legitimately compromised.

Not only are democratic regimes entitled to engage in effective coun-
terterrorist measures, they are compelled to do so under their obligation to
ensure minimum levels of law and order to protect their citizens. However,
to relinquish the primacy of democratic values around civil liberties is to
concede victory to terrorist activity. Contemporary notions of liberal
democracy are morally premised on abiding by minimum standards of due
process and respect for the rights of all individuals—including suspected
and convicted terrorists. In this sense, the second half of the twentieth cen-
tury saw the normative consolidation of a universal human rights regime as
a moral standard by which to judge state action. This standard has acquired
an unprecedented level of global acceptance, at least on paper if not in prac-
tice, and the legitimacy of democratic regimes is now measured to a large
extent on its terms. However, in recent times we are also witnessing what
could constitute a shift in the boundaries between this moral standard and
a widening parallel discourse of counterterrorist practices that are justified
in the language of national and public security—even to the point of
putting at risk historical gains in civil liberties.

The Spanish case presents a young democracy at pains to overcome a
recent authoritarian past which has manifested itself in state response to
terrorism. The laws have changed over time, and so have the practices and
rhetoric of counterterrorism—not always in tandem, and not always abid-
ing by democratic values or principles of due process and human rights.
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These changes have been neither unidirectional nor necessarily progressive
in terms of democratic consolidation. Thus, the Spanish example illustrates
the complexity of the relationship between counterterrorism and the demo-
cratic process.

In considering the Spanish case it is useful to distinguish among three
types of counterterrorist strategies. First, there are outright violations of
principles of human rights and due process. Second, there are measures that
can be considered “hard-line” in terms of cracking down on terrorist activ-
ity—such as lengthening prison sentences for certain types of crimes, iso-
lating terrorist suspects and convicts from other members of the targeted
organization, and cracking down on financial operations—but which
strictly speaking do not breach core principles of due process. These have the
strategic objective of weakening the organizational capacity of terrorist
groups. And third, there are measures aimed at weakening the political pres-
ence or capacity of the terrorist group through banning the activities of
groups or political parties found to be supportive of the use of illegitimate
violence. This has a long-standing tradition in the form of political party
laws that ban political organizations that support violent or undemocratic
practice (such as Nazi parties). It is not the object of this chapter to discuss
in depth the merits or effectiveness of these measures in reducing terrorist
activity. But these categories are useful for understanding the different legal
measures that have evolved in Spain since the transition to democracy.

We also distinguish between the legal dimension and those aspects that
have to do with the rhetoric and the practice of counterterrorism. All three
dimensions may have varying levels of compatibility with democratic values
and human rights. Moreover, they may be in contradiction with one another:

• The law itself either may violate principles of due process and
human rights, or may provide sufficient loopholes for public
authorities to resort to discretionary practices not in keeping with
democratic values and civil liberties.

• The law may fall generally within the remit of accepted human
rights principles and notions of due process, but the practice of
counterterrorism measures (e.g., in the treatment of prisoners)
may violate aspects of due process, or take advantage of lacunae
in the law that allow for discretionary practices, or may involve
outright violations of due process.

• State actors may demonstrate outright disregard for the law, as
was witnessed in Spain with the state’s recourse to GAL paramili-
tary activity during the 1980s.
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• In some cases, the state response may exceed its original mandate
and become politicized (e.g., in the use of counterterrorist
rhetoric), in some cases very evidently for electoral purposes.
A clear example of this, as we shall see, was the PP government’s
manipulation of the fight against ETA.

• In a related development, counterterrorist discourse can reach
proportions that exceed not only the mandate but also the objec-
tive of fighting the targeted terrorist group. Thus, this slippery
slope, unless checked, can result in the discursive “criminaliza-
tion” of other social groups by association—an association
stressed and even invented in popular counterterrorist discourse.
Again, in the case of ETA the PP government promoted a political
language in which all expressions of regional nationalism (as well
as antiglobalization and other “undesirable” activities) were
implicated with terrorist activity in a monstrous distortion of
reality. The complicity invented by this discourse contributes to
undermining, if not civil liberties directly, then certainly more
broadly democratic values of tolerance, freedom of expression,
and association.

Terrorist Activity in Spain

Spain has experienced three forms of terrorism. First, there is the Basque
separatist group ETA, which was born during the Franco dictatorship and
has been responsible for most terrorist activity since the 1970s. The second
type of terrorist activity has come from extreme right-wing groups. The
third type of terrorism left its mark on March 11, 2004, when a series of
bombs exploded at the Atocha train station in Madrid, an act for which an
al Qaeda affiliate claimed responsibility.

ETA and the Basque Question

ETA (Euskadi ta Askatasuna) represents the most radical expression of
Basque separatism and justifies the use of armed violence to achieve its
ends. The Basque question is over a century old. It revolves around the
claim by a sector of the Basque population that the Basque country is a
nation and should be granted autonomy (here there is no consensus within
the Basque population on the degree of autonomy or, indeed, complete sep-
aration from the Spanish state).2 From 1959 the nationalist claim took on a
violent expression through ETA’s activities, which were inspired somewhat

122 / Martí, Domingo, and Ibarra



by urban guerrilla movements in Latin America. ETA initially acted against
members of the Spanish state. Over the years it has become increasingly
indiscriminate with regard to its victims. In the last four decades, according
to official statistics, ETA has killed 831 people, kidnapped 70, and injured
2,392 (Human Rights Watch [henceforth HRW] 2005b: 14).

With the return to democracy in 1978, the conflict in the Basque coun-
try took on a new dimension. First, the Estatuto de Autonomía of 1979 (the
decentralization law LO 3/1979) gave the region a considerable degree of
self-government. Second, from 1980 on, the Basque country has been gov-
erned by different coalitions of Basque nationalist parties (PNV, Partido
Nacionalista Vasco, and EA, Eusko Alkartasuna). For its part, ETA has
rejected the form of regional self-government that came about with democ-
ratization, and has continued in the use of violence, even increasing the
number of casualties per year.

At the same time, in 1980 Batasuna (Unity) emerged as a radical nation-
alist political party which justified ETA’s use of violence, and which has
achieved regional electoral support of 9–14 percent. By contrast, approxi-
mately 60 percent of the Basque electorate supports Basque nationalist par-
ties (including Batasuna). The other 40 percent vote for the main Spanish
political parties (mainly PSOE and PP).

The Spanish government response to terrorism has varied over time.
Under Franco, authoritarian methods with total disregard for due process
and rights were the norm. Following the transition to democracy a series of
laws has been passed, mostly within the body of criminal justice legislation,
which amount to an accumulative process of antiterrorist legal measures
(outlined in the next section). In parallel form, the informal practice and dis-
course of counterterrorism has changed over time—not necessarily in the
direction of strengthening due process and democratic values. Finally, the
international context has also changed; in particular, slowly growing collab-
orative police efforts with France to suppress ETA across the border. The
continued presence of ETA, and its capacity to carry out attacks, attests to
the relatively ineffective nature of the state response. At the same time, the
intensity and deadliness of ETA’s attacks have also varied over time due to a
complex combination of internal, state, and international factors.

Extreme Right-Wing Terrorist Activity

Activity by extreme right-wing terrorist groups was concentrated mostly in
the transition period, although incidents occurred as late as 1989. This form
of terrorism was rooted in the latter years of the Franco dictatorship and
manifested itself in groups linked to some political actors associated with the
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regime (such as erstwhile police officers) and even members of the public
administration, some of whom engaged in paramilitary activity.3 These
groups began to operate in the 1970s and early 1980s, operating under var-
ious names, such as the Anti-Communist Apostolic Alliance (Alianza
Apostólica Anticomunista; AAA or “Triple A”), Antiterrorismo ETA (ATE),
the Armed Spanish Groups (Grupos Armados Españoles; GAE), the
Warriors of Christ the King (Guerrilleros de Cristo Rey), the Spanish
Basque Batallion (Batallón Vasco Español; BVE), and an assortment of
smaller groups. The actions of these groups, which have not been the object
of much public discussion, included approximately forty murders, notably
the massacre of trade union lawyers in 1977 (the “Atocha killings”), and the
deaths of various active and ex-ETA militants, as well as a number of civil-
ians with no political links.

As democracy began to become consolidated, and after a failed coup
attempt on February 23, 1981, these groups began to dwindle. It is believed
that some of their members would participate in the paramilitary activities
of the GAL.

Recently the Spanish high court (the Audiencia Nacional) ordered repa-
rations to be paid to family members of a victim of the group Guerrilleros
de Cristo Rey under antiterrorist legislation (El País, January 24, 2006).
This and other recent judicial decisions marks a new trend in terms of a
more overt public acknowledgement of the terrorist nature of acts commit-
ted by an assortment of extreme right-wing groups since the transition to
democracy.

March 11, 2004, and the Atocha Bombs

The al Qaeda–linked bombings in Madrid on March 11, 2004, took place
three days before a general election. The Partido Popular under the leader-
ship of Prime Minister José María Aznar had brought Spain into the war on
Iraq as an ally of the United States (although with limited military involve-
ment) against majority public opinion. Nonetheless, at the time of the elec-
tion the polls showed the PP to be in the lead, following eight years of gov-
ernment since 1996. On March 11 bombs exploded in Madrid’s Atocha train
station, killing almost 200 people. By the second day of investigations, it
became evident that the bomb attacks were the work of Islamic fundamen-
talists, and not ETA as the government had insisted. This had an immediate
impact on the election. The PP’s aggressive discourse against regional
nationalism—including all forms of Basque nationalism—had become an
important point in the electoral campaign, contributing to a polarization of
the Spanish political scene along regional cleavages. More significantly, dur-
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ing the three days following the Madrid bombings the government deliber-
ately attempted to mislead the public (and also the international commu-
nity) by insisting upon ETA’s responsibility. Time ran out for the govern-
ment amid accumulating police evidence implicating an Islamic group,
evidence that could not be kept from public knowledge. The perceived inten-
tion to mislead the electorate led to public indignation, causing electoral
defeat for the PP, which ironically had presented itself as the hard-line
antiterrorist champion, both domestically and internationally (Woodworth
2004; Sampedro 2005). Aznar’s government was also chastized from abroad.

The Evolution of Counterterrorism Measures

Given Spain’s authoritarian legacy and its long-standing threat, the con-
struction of the rule of law was inevitably compromised from its inception.
The Franco regime did not develop the kind of special emergency legislation
that emerged in other European countries as a response to the social unrest
and terrorist activity of the 1960s and 1970s. Germany and Italy faced a rel-
atively short-lived experience of terrorist activity and applied a variety of
punitive and emergency measures (Silveira 1998: 90). The UK, facing its
own long-standing threat from the IRA, developed its own state response.
These are all cases of democratic systems looking for ways to combat ter-
rorism through measures of exception (Chapters 4, 5, and 9 in this volume
discuss these cases in detail).

By contrast, the Franco dictatorship (itself born of a coup d’etat against a
democratic government and following three years of civil war) was an
authoritarian regime founded on the arbitrary and systematic elimination
of all political opposition, and with no concern for civil liberties.4 With the
emergence of ETA in the late 1950s, authoritarian methods of counterter-
rorism with total disregard for civil liberties were the norm. The transition
to democracy occurred without a concomitant process of transitional justice,
of truth-telling regarding the human rights abuses of the past. This has
perhaps indirectly perpetuated patterns of security-force impunity that
would continue into the 1990s.

This history, combined with a weak presence of liberal values regarding
civil rights, explains the absence of any substantive public debate on the
degree of compatibility of some aspects of antiterrorist legislation with civil
liberties and democratic commitments. The political left showed little inter-
est in promoting public discussion on the issue until the eruption of the
GAL scandal in the 1990s. A more forceful political discussion has only
really emerged in the wake of the Atocha bombings, in the context of a
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wider international debate on counterterrorism practices in the post-9/11
environment, especially in the United States. By observing events else-
where, Spain has only recently begun to examine its own history of coun-
terterrorism (of which more below).5

From the Transition to Democracy to the End of the First PSOE
Government: 1978–1996

Indeed, Spain did not develop specific antiterrorist laws; rather, such mea-
sures were incorporated into the criminal justice procedures that were
reformed during the late 1970s and 1980s under the governments of the
Unión de Centro Democrático (UCD; 1978–82), and the first PSOE govern-
ment (1982–96). Nor did the transitional government draft emergency
measures. Rather, its measures were incorporated into various laws and
decrees after 1978, mostly within the body of law dealing with criminal jus-
tice (Serrano-Piedecasas 1988). As mentioned earlier, under Franco no laws
had been drafted for this purpose6.

The starting point the development of counterterrorist measures was the
reform of the criminal code (Código Penal), and the code of criminal proce-
dures (Ley de Enjuiciamiento Criminal). Thus began an accumulation of
legislative acts that would constitute a growing body of counterterrorism
law. The Spanish constitution also established the framework for the devel-
opment of antiterrorist legislation in its article 55.2, by which

[a]n organic law may determine the manner and the circumstances in
which, on an individual basis and with the necessary participation of the
Courts and proper Parliamentary control, the rights recognized in
Articles 17, clause 2 [preventive detention], and 18, clauses 2 [inviolabil-
ity of the home] and 3 [secrecy of communication], may be suspended
as regards specific persons in connection with investigations of the
activities of armed bands or terrorist groups.

Table 7.1 gives a chronological list of the relevant pieces of antiterrorist leg-
islation introduced between 1977 and 1996. As a consequence of this legis-
lation and its implementation with regard to ETA terrorism, Spain has been
the object of some scrutiny by international human rights organizations
(notably Human Rights Watch and Amnesty International), as well as some
public international human rights bodies, for reported instances of human
rights violations and for loopholes that allow for discretionary practices and
the (informal) disregard for principles of due process. Table 7.1 about here.

This body of legislation involves several problematic issues. First, the
question of incommunicado detention: its duration, insufficient levels of
judicial supervision, limitations on the right to counsel, shortcomings
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Table 7.1 Development of Counterterrorist Legislation in Spain,
1977–1996

Name Date Description

Foundations of antiterrorist measures in the criminal justice system

Real Decreto January 4, 1977 Creates high court (Audiencia
Ley 1/77, 3/77 Nacional), which has juris-

diction on terrorist activity,
displacing the Franco tribunal
of public order (Tribunal de
Orden Público).

Ley orgánica December 1, 1980 Limits the principle of presump-
(LO) 11/80 tion of innocence and the right

to juicio ordinario recognized
in Constitution art. 24.4.

Conditions of detention

LO 14/83 December 12, 1983 Art. 527 establishes that terror-
ist suspects held incommuni-
cado have the right to legal 
counsel, but not to a lawyer 
of their choice, and cannot 
notify relatives or a third 
person of their arrest.

LO 6/84 May 24, 1984 Limits habeas corpus. A judge 
may authorize incommuni-
cado detention in cases of 
suspected terrorist activity.

LO 4/88 May 25, 1988 Art. 520 bis allows for incom-
municado detention to be 
extended to five days.

New types of criminal acts

LO 10/95 November 23, 1995 Introduces “individual terrorist”;
suspect need not belong to an
armed group.

Introduces prison sentence for 
“collaboration,” including “any
suspected form of cooperation”

Introduces criminal act of ex-
pressing support for terrorist
activity.



regarding the right to medical examination, and the serious implications of
secret legal proceedings for due process (HRW 2005b). These concerns deal
directly with the leeway provided for disregarding due process.7 The mere
fact of incommunicado detention provides the opportunity for human
rights abuses. There are also concerns about a lack of will to carry out inves-
tigations on reported abuses and incidents of torture.

The UN Committee against Torture, in its report Conclusions and
Recommendations of the Committee against Torture of December 2002,
invited the Spanish government to consider preventive measures in cases
where terrorist suspects are held incommunicado (such as video recordings
during police interrogation, or examinations by the forensic doctor and a
doctor known by the suspect). The UN Special Rapporteur’s 2003 report
held that incidents of torture were probably sporadic and incidental, but it
was nonetheless a risk given the nature of the conditions of incommunicado
detention, and recommended that the government draw up a plan to elimi-
nate all risks of torture. The last report by the Council of Europe’s
Committee on the Prevention of Torture, from a visit carried out in July
2001, expressed concern regarding the lack of interest on the part of Spanish
authorities to carry out its recommendations concerning due process guar-
antees for suspects held incommunicado, and reported abuses denounced by
Basque prisoners (OVDH, 2003: 7). In the same tone, reports by Amnesty
International in 2003 and 2004 denounced the reluctance to carry out proper
investigations in suspected cases of torture (Ubasart, 2005).

Additional concerns involve measures that are less problematic in terms
of human rights violations but are objects of some protest. One example is
the dispersal of ETA prisoners, by which they are removed from their place
of origin and kept separate from members of the same organization who are
also imprisoned.8 The arguments for this practice are that resocialization is
hampered by concentrating members of the same organization, and that
ETA’s organizational capacity can be undermined by weakening communi-
cation among convicted members (HRW 2005b). The practice does impose
an additional penalty on the detainees and adds to the visiting costs of fam-
ily and friends. Those burdens are relatively benign, however, insofar as
they do not obstruct due process and are arguably justifiable from a strate-
gic perspective.

While the legislation provides some loopholes that allow for the disre-
gard of due process, the most alarming aspect of Spain’s response to terror-
ism during this period was the existence of a “dirty war” in which the state
engaged in paramilitary action (or state terrorism) against ETA through the
GAL. This only served ETA’s cause of appearing as the victim of a repressive
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state, and was contrary to basic notions of the rule of law, due process, and
human rights.

GAL was a paramilitary organization financed by the state, protected by
the ministry of the interior, and created by public functionaries. It was not
the first example of “dirty war” tactics against ETA by Spain. The last years
of the Franco dictatorship and early years of the transition saw similar para-
military activity and a permissive attitude toward some extreme right-wing
terrorist groups (such as Triple A, BVE, ATE, and the Comandos Anti-
Marxistas). As mentioned earlier, much of this activity petered out after
1981 (Cerdán and Rubio 1997; Woodworth 2004).

GAL concentrated its activities in Spain’s Basque country (and in the
French Basque region), which took the form of kidnappings and disappear-
ances, torture, and financial crimes. The first crime that came to light was
the killing of Joxe Antonio Lasa and Jose Ignacio Zabala in 1983 (they had
been kidnapped, tortured, and subsequently murdered and buried in
Alicante). GAL was active until 1987. Twenty-three people were murdered
at their hands, in addition to many more victims of threats and intimidation.
As became evident in the subsequent trials, GAL’s activities were carried out
by French mercenaries contracted by members of the Spanish police, and
received financial support from special funds of the ministry of the interior.
Much of this was coordinated by public functionaries involved in counter-
terrorism.

Throughout the early 1990s, the GAL question became the object of judi-
cial investigation and political scandal. High public officials were convicted,
including Minister of the Interior Jose Barrionuevo, Director of Public
Security Rafael Vera,9 Ricardo Garcia Damborenea (the PSOE general sec-
retary in Vizcaya), Franciso Alavarez (the head of the counterterrorism
unit), Miguel Planchuelo (the head of the information brigade in Bilbao),
Jose Amedo (a police officer), and Julian Sancristóbal (a police officer). It
seems that Spanish justice fell somewhat short of pressing further the links
between the GAL and other echelons of the PSOE government. Indeed, the
PSOE initially denied all knowledge of, or connection with, the GAL case,
and publicly condemned their crimes. PSOE President Felipe Gonzalez,
however, never allowed a full investigation to take place regarding the use
of special funds. The PP government under Aznar subsequently pardoned
most of the high public officials who had been found guilty.

The scale of disregard for human rights principles and the rule of law evi-
denced by the state’s complicity with GAL was a damning indictment of
Spanish democracy. That it was possible reflects, first, a legacy of impunity,
in which all means are justified in terms of state action in the war against
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“enemies” of the state. The GAL episode was a grisly reminder of the
fragility of democratic values within the establishment, and certainly within
the security forces. Second, it might also have been a consequence of the lee-
way conceded to the security forces by the newly inaugurated and possibly
uncertain PSOE government in 1982—especially in the wake of the 1981
coup attempt, in which Congress was occupied by security forces—and at a
time when democratic consolidation was still an aspiration and not a cer-
tainty (Woodworth 2002, 2004).

In any event, GAL’s activities went well beyond what the law and con-
stitution permitted in terms of state response to terrorism. The first lesson
learned from the GAL experience by the entire political class was that that
acting outside of the law is politically very costly (the scandal surrounding
the GAL contributed in no small measure to the electoral defeat of the
PSOE in 1996). The scandal was also a profound lesson in democracy in
terms of making evident that the illegal and illegitimate practice of state-
sponsored paramilitary activity and terror tactics are neither compatible
with nor acceptable under democratic rule. Moreover, they are punishable
crimes. It is significant that investigations took place and convictions were
carried out. There is no doubt that the GAL scandal had an impact on the
practice of state responses to terrorist activity, and also on the discourse of
counterterrorism. The PP learned the lesson, and subsequently chose the
path of acting “within the law, but with the full force of the law,” including
toughening up antiterrorist legislation.

The Partido Popular and the Escalation of Discourse

The government of the Partido Popular can be divided into two periods.
During the first legislature (1996–2000), the PP appeared to act with some
caution and restraint. Laws were passed to toughen up antiterrorist mea-
sures. At first, though, the discourse of counterterrorism was one that
emphasized political alliances outside the PP, mostly (if ironically) with
moderate nationalist groups in Catalonia and the Basque country. The PP
initially needed the support of the regional nationalist parties, but by the
end of the first legislature, the relation between the central government and
the regional nationalists (not only in the Basque country) was beginning to
shift toward a polarization that would escalate dramatically in the second
legislature (2000–2004), when the PP governed with an absolute majority
of parliamentary seats and was thus no longer dependent on the restraining
presence of the regional parties.

The PP also adopted a different style of counterterrorism strategy from
the first PSOE administration. On the one hand, the PP toughened the law
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on acts of terrorism—and overall acted within the law. But it also took on
an entire new rhetoric by which suspected subversive or associated activities
or opinions became “criminalized”—even beyond the letter of the law. This
dramatic change in discourse, which gathered momentum especially in the
second PP legislature, became part of a new political and electoral strategy.
To some extent, then, an almost symbiotic relationship seemed to develop
between ETA and the PP, thus also breathing new life into the more radical
strands of Basque nationalism.

The relationship between the central government and the Basque region
thus evolved as follows. Attempts to bring all parties to the negotiation table
had failed in 1999. For their part, the Basque nationalist parties and social
groups and the MLNV (Movement for the Liberation of Basque
Nationalism, headed by Batasuna) met in the Navarra town of Lizarra
(Estella).10 The meeting led to the establishment of a common front com-
mitted to bringing the central government to the negotiating table to
advance toward Basque political self-determination. In September 1999 ETA
announced a unilateral cease-fire. Faced for the first time in the post-Franco
era with a united Basque nationalist front, the state reacted in the most
negative terms. The ruling directorate of Batasuna was imprisoned on the
charge of publicizing ETA’s demands and thus collaborating with a criminal
organization, following the passage in 2002 of a law outlawing certain polit-
ical parties (discussed below).

The die was cast for a polarization of the Basque question. When a degree
of pressure began to build within Spanish public opinion favoring some
kind of talks, the government agreed to meet ETA members in Switzerland
in 1999. The meeting took place, but shortly after, ETA’s negotiators were
arrested in France and deported to Spain. Six months later, ETA rescinded its
cease-fire. The renewed killings quickly provoked a profound crisis within
the Basque political system. On the one hand, after more than a year of
peace, the vast majority of Basques were simply unwilling to accept a rever-
sion to the status quo ante. ETA and its supporters, therefore, became even
more marginalized within Basque society than had been the case during
their waning popularity in the 1990s. On the other hand, the government
embarked on an aggressive campaign not only against ETA but against all
expressions of regional nationalism.11 At this point, the PP became further
emboldened by its majority control of Parliament following the 2000 elec-
tion, pushing even further its aggressive rhetoric against expressions of
regional nationalism.

In a parallel process, from 2003 the Basque nationalist party PNV
embarked on a more radical rhetoric of self-government. This was ulti-
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mately manifested in the Ibarretxe Plan, which outlined a radically new
relationship between the Basque country and the central government, push-
ing beyond the project for Basque independence in association with the
Spanish state. The project was taken by the PP as an affront to the unity of
the Spanish state, and although it was approved in the Basque Parliament,
it was subsequently rejected by the Spanish Parliament under the PSOE
government.

The counterterrorism laws described earlier were hardened considerably
under the two successive PP legislatures. Throughout this period we can see,
on the one hand, the introduction of a series of measures that toughened
criminal procedures for suspected and convicted terrorists, and, on the other,
the establishment of a political discourse by which protest politics and per-
ceived dissidence or unconventional politics of any kind would be criminal-
ized. To some extent the latter phenomenon expressed the return of a reac-
tionary culture rooted in the Francoist authoritarian tradition (franquismo
sociológico), which has resonance in a significant sector of society. In this
regard, and in line with neoconservative ideology, there is a hardening of
antiterrorist discourse in terms of greater social control, perceiving as ene-
mies of the nation not only suspects of terrorism but also forms of political
dissidence or opposition.

Thus the PP undertook a new legislative direction with the following ele-
ments: First, it introduced tougher sentencing for terrorism-related crimes.
LO 7/2003 of June 30, 2002, increases the maximum prison sentence
through accumulated crimes to forty years. Second, it made a stronger
demarcation in sentencing between common criminal-justice cases and ter-
rorist cases (regarding, for example, leniency and parole conditions). Third,
it altered conditions of detention. LO 13/2003 of October 24, 2003, extends
incommunicado detention to thirteen days, but does allow for the suspect to
have a second forensic medical examination to be appointed by the judge
(article 510.4). Fourth, a political party law was passed that made Batasuna
illegal (LO 6/2002).

Finally, there seems to have been some level of politicization in certain
judicial investigations. The most evident example was the 18/98 Sumario,
which is still ongoing at the time of writing. This case seeks to criminalize
some Basque civil-society organizations that are close to radical expressions
of regional nationalism. The justification is that these organizations are cre-
ations of ETA or are sufficiently close to its objectives and members to be
considered dangerous (ODHPV 2005). This is problematic for due process in
that it casts suspicion of guilt simply by virtue of one’s sharing certain polit-
ical objectives with a terrorist organization. As of this writing, around 250
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people have been charged, and search warrants have been issued for the
offices of a number of mass-media centers in the Basque country. This has
effectively criminalized a broad network of loosely connected social, cul-
tural, and media associations, merely on the basis of their suspected con-
nection or complicity with ETA.

In this polarization of the political discourse, all expressions of radical
politics were included in the category of potential enemy of Spain. This
included antiglobalization groups and other critical movements. The logic is
very simple: radical political groups are natural allies of ETA because radi-
calism is also a constitutive element of the terrorist organization. This line
of thought became more evident following 9/11 (Calle 2005: 155–70). Thus
began a process of placing all kinds of perceived undesirables under the
umbrella of “criminal.” This has been detrimental to the consolidation of
democratic values in what is still a relatively young democracy. Moreover,
specifically in terms of the PP’s political strategies, it led to an irresponsible
politicization of antiterrorist discourse for electoral purposes.

However, this rhetoric of reaction (Hirschman 1991) had a boomerang
effect. From this dynamic emerged one of the most important cycles of
protest politics in the history of democratic Spain, which has taken the form
of a series of huge peaceful demonstrations since the year 2000. These
included antiglobalization demonstrations, pro-environment protests and
the mobilization of the antiwar movement. It was in this context that the
March 11, 2004, bombings by al Qaeda affiliates took place, and the PP’s
desperate attempts to establish links with ETA. The government ultimately
offered no effective response to the bombings other than to deny the
mounting evidence regarding al Qaeda involvement and to seek to trivial-
ize popular sentiment and mobilization in protest of the government’s
politicized handling of the situation.

The New PSOE Government, International Terrorism,
and the “End” of ETA

The election of 2005 brought Jose Luis Rodriguez Zapatero, the PSOE can-
didate, into government, along with a new tone on antiterrorist policy. First,
popular sentiment, in contrast to the United States following 9/11, did not
express support for tougher measures or hard-line politics, but rather
expressed a sense of relief following the immediate decision to withdraw
Spanish troops from Iraq. Spanish involvement in Iraq was perceived as
having been a contributory factor in heightening the risk of related terror-
ist attacks in Spain. Thus, Zapatero’s more placatory rhetoric about con-
structing an “alliance of civilizations” was in direct contrast to the PP’s
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alliance with the U.S. and UK’s more aggressive foreign policy. At the same
time, though, the new form of terrorist activity has unleashed new security
measures, which have affected Spain’s Muslim community. These include
the regulation of Islamic mosques and the possibility of expulsion of foreign
terrorist suspects (HRW 2005b: 8–9).

As regards existing antiterrorist legislation, there has been no significant
change in the law. Indeed, hard-line sentencing has continued, as has the
general application of criminal justice procedures (generally in accordance
with the principle of due process). By contrast, there has been a change in
the discourse of antiterrorism. The Zapatero government has sought to
depoliticize the issue (in a partisan sense) and leave the matter in the hands
of the police and the judiciary. At the same time, the government has built
political bridges with the regional nationalist parties in the Basque country,
Catalonia, and Galicia, in an endeavor to renegotiate relations between the
central government and the regions, including the establishment of a new
federal pact.

The change in political climate toward more conciliatory language has
also created a more propitious environment for a new stage in the evolution
of the ETA question. Meanwhile, ETA has been weakened in its operational
structure and has decreasing popular support among the Basque population.
All this has combined in a complex way to create the context for a declara-
tion of a “permanent cease-fire” by ETA in spring 2006 (interestingly, using
the very same terminology as did the IRA in 1994, preceding the Good
Friday Agreement of 1998) (El País, March 20, 2006) The cease-fire seems
to be the most promising move yet in the direction of a long-term solution
to the problem. However, even in the best of scenarios, the definitive dis-
mantling of ETA is likely to be a lengthy, complicated, and arduous process.
In August 2006 official talks between the government and ETA were initi-
ated in order to take the first steps toward a final peace settlement. For now
the ETA cease-fire has made possible a process of political negotiations with
the parties of the Basque country with a view to establishing a new frame-
work of self-government. Overall, though, the process is beset by a number
of obstacles. First, Batasuna’s continuing “illegality” rules it out as a valid
interlocutor in negotiations with other political parties. Second, the govern-
ment is at pains to ensure that it does not appear to be entering a negotia-
tion process that is from the outset “conditioned” by ETA (which, although
no longer active, is still potentially threatening). In this regard, the unre-
lenting opposition by the PP to the possibility of a peace process is an added
difficulty.

It is too soon to tell what the outcome of these events will be. It does
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appear that certain key factors have contributed to ETA’s decision to seek a
way out. First, the more effective police action in terms of dismantling ETA
operations seems to have weakened the organization’s logistical capacity.
This has been aided by better collaborative relations with France in terms
of antiterrorism police work. Third, the Irish peace process has become a
point of reference for the Basque question. Finally, a new (and renewed)
PSOE government, now distanced from the GAL episode, seems to create
a more favorable context for negotiation than seemed possible under the
Partido Popular. Zapatero’s attitude in particular has been much more
conciliatory toward demands for greater decentralization than was the
Aznar government.

In any event, a serious public discussion has begun for the first time of
the relationship between counterterrorism and democracy, with reference to
principles of due process and civil liberties.12 This is important for Spain’s
internal process of democratic consolidation. It is also related to events and
normative debates at the international level, in the context of Abu Ghraib
and Guantanamo, and CIA rendition flights in Europe with the complicity
of EU member governments.

The Spanish case is instructive on various levels. First, it indicates the perils
of “elite” pacted transitions. These carry the risk of leaving untouched the
structures and habits of impunity within the public authorities, and in the
use of force to the detriment of principles of due process and human rights.
Moreover, it means that weak democratic values prevail.

Second, there are lessons to be learned regarding the importance of intro-
ducing measures of accountability and control over criminal justice proce-
dures. Legal loopholes in criminal justice procedures became the Achilles
heel of Spain’s antiterrorist strategy. Moreover, the resort to “dirty” prac-
tices has had the boomerang effect of weakening the government’s moral
authority and boosting terrorist groups’ sense of victimization. At the same
time, there has been a learning process by which successive governments
have learned that it is better to act within the law than outside it. The
response, then, has been to toughen antiterrorist legislation. In the main,
Spain thus has not deviated considerably from accepted international stan-
dards, except for some loopholes regarding conditions of detention. In recent
times, the more problematic issue in terms of democratic values has been
the hardening of antiterrorist rhetoric and the politicization of counterter-
rorism.

Third, the Spanish case points to the importance of democratic govern-
ments’ paying attention to the symbolic and discursive dimension. Counter-

Counterterrorist Measures in Spain / 135



terrorism measures are best kept out of partisan politics, in order that all
democratic forces can keep a common front against terrorist activity.

It is of interest that as Spain appears finally to face the possibility of the
end of internal terrorist activity, it now confronts the perils of a new type of
transnational terrorism, which creates a new set of challenges and questions
about antiterrorist policies. At the same time, Spain’s history and develop-
ment create the potential for Spain to serve as a model for other similarly
threatened liberal democracies. As Spain’s prosecutor of ETA and Pinochet,
Baltasar Garzon, critiqued U.S. counterterror tactics at an international con-
ference: “I come from the country of the Inquisition . . . we had to learn
from experience that torture, and mistreatment and degradation, do not
work.”13

136 / Martí, Domingo, and Ibarra



8 Canada’s Balancing Act
Protecting Human Rights and Countering
Terrorist Threats
Howard Adelman
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Canada and Canadians as Terrorist Targets

Before their political defeat by the Conservative Party of Canada, the
Honourable Anne McLellan, deputy prime minister and minister of public
safety and emergency preparedness, and the Honourable Irwin Cotler, min-
ister of justice in the previous Paul Martin Liberal government, in their
joint statement to the Special Senate Committee reexamining the Anti-
Terrorist Act (ATA) in November 2005, claimed that “Canada is not
immune from the threat of terrorism. We are a target.”1 Canada has never
been directly attacked by foreign terrorists, though in a taped message
released on November 12, 2002, Osama bin Laden explicitly named Canada
as a target (C, Securing, 2004: 7). Canada had been used by terrorists for
operational planning, reconnaissance, fund-raising, lobbying, and as a stag-
ing base for activities elsewhere.2 On June 2, 2006, seventeen young
Canadian Muslims were arrested as terrorist suspects. Some were charged
with collecting ammonium nitrate fertilizer in a plot to create truck bombs
to destroy the Toronto Stock Exchange, the offices of the Canadian
Broadcasting Corporation, and CSIS, the Canadian Security Intelligence
Service. Five were simply charged with belonging to a terrorist organization
and attending a terrorist training camp but did not face weapons or explo-
sive charges. Canada had become a direct target of radical Islamic terrorists.

Canada previously has been attacked by domestic terrorists. In the 1960s,
Québec experienced a spate of terrorist bombings and kidnappings by mem-
bers of the radical separatist movement the Front de Libération du Québec
(FLQ), culminating in the abduction of British Trade Commissioner James
Cross and the kidnapping and murder of Quebec Labour Minister Pierre
LaPorte; in response, the federal government introduced the War Measures



Act, rounded up and interned approximately 500 separatists, canceled all
human rights protections, including habeus corpus, and sent military troops
to occupy Québec. By the 1970s, the renowned Royal Canadian Mounted
Police (RCMP), whose agents had infiltrated the FLQ, had become the most
active terrorist organization in the country, as it ran amok torching sepa-
ratist farms in Québec and the Praxis research headquarters in Toronto
(MacDonald 1981).3

Canada has been a safe haven for terrorists who used Canada as a base for
fighting battles “at home,”4 including Sikhs fighting for the independence of
the Punjab from India, and Tamils determined to have their own state in
northern Sri Lanka. In 1984, Sikh extremists allegedly blew up Air India
Flight 182 with 278 Canadians among the 329 who died. Two decades later,
and two years after he was arrested, the court acquitted Ripudaman Singh
Malik of charges of masterminding and financing the Air India bombing.
Canada never managed to extradite the anti-Indian extremist Talwinder
Singh Parmar, whom CSIS taped plotting to kill Rajiv Gandhi on a trip to
the United States;5 CSIS, in error, erased the tape. The Canadian govern-
ment never solved the case of Tara Singh Hayer, the courageous Sikh jour-
nalist and outstanding leader in the struggle for human rights and freedom
of expression who was to provide evidence in the Air India case; shot and
paralyzed in 1988, he was assassinated in 1998.

Muslim extremist terrorists targeting the United States have also used
Canada as a base. Ahmed Ressam was arrested crossing the U.S. border from
Canada in December 1999 with explosive material that he admitted was
intended for the destruction of the Los Angeles airport.6 In his trial in
Seattle, Ressam identified Samir Ait Mohamed, a fellow Algerian with
whom he lived in Montreal, and whose refugee claim had been turned down
by Canadian officials in 1998, as a fellow extremist planning to assist
Ressam in the bomb plot against the LA airport. They also planned to blow
up a tanker truck in Outremont in Montreal, which they believed was a
Jewish neighborhood. After being arrested when he tried to cross the border
into the United States on July 28, 2001 (before 9/11), Mohamed was held in
a British Columbia jail on a security certificate for four and a half years
based on the evidence provided by Ressam, but was never brought to trial
even though the United States requested his extradition after charging him
with conspiring to commit terror. On January 11, 2006, after agreeing to
drop his fight against the outstanding deportation order, he was put aboard
a Vancouver flight for an unknown destination.7

On the one hand, Canada fought the FLQ threat using radical legal meth-
ods that allowed for the suspension of human rights under the War
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Measures Act, a legal method more radical than either the United States or
the UK has ever employed. On the other, Canada has not used torture.
Further, Canada eventually founded its security doctrine primarily on the
conception of human security based on the responsibility of a state for sat-
isfying the basic needs and rights of its members and others8 (C, Human
Security, 1999; Dewitt 2004: 579; McRae and Hubert 2001; Hampson 2002).
Its essence is protection and “the primacy of the security of individuals
(‘freedom from fear and freedom from want’)” (Dewitt 2004: 591). Perhaps
this is why, in the parliamentary debate on the ATA, the most frequently
raised issue was whether the measures infringed on the Canadian Charter
of Rights and Freedoms and not the effectiveness of the provisions in com-
bating terrorism.9

In 2004, Canada adopted its first National Security Policy, crafted to
reflect the balance between the need for national security and the protection
of core Canadian values of openness, diversity and respect for civil liberties
(McLellan and Cotler 2005). In formulating its counterterrorism policies,
the Canadian government does not stress the primacy of human rights but,
rather, the proper balance between national or state security needs and the
need for protection of basic human rights. The preamble of the ATA states
that Canada will combat terrorism “while continuing to respect and pro-
mote the values reflected in, and the rights and freedoms guaranteed by the
Canadian Charter of Rights and Freedoms” (Roach 2002).

This chapter examines the meaning and application of “balancing” in
two legal cases involving national security, that of Mahmoud Jaballah and
that of Maher Arar. Both the Jaballah and Arar cases involve torture and
issues of inter-state cooperation to counter the threat of terrorism. Both
also invoke very specific issues in balancing human rights and security
issues, and the normative guidelines to achieve balance, as well as revealing
the nature of the concept of balance employed in Canada.

In presenting these cases, this chapter focuses on only two institutions
used to ensure accountability: first, a legal court, and, second, an indepen-
dent commission. In regard to Mahmoud Jaballah I focus on the second
court case under Justice Andrew MacKay that was concerned with the legal-
ity of a security certificate, the issue of deporting Jaballah back to Egypt, and
the high risk that he would be subjected to torture. In regard to Arar, my
analysis concentrates on the hearings and reports of the independent Arar
Commission set up under Justice Dennis O’Connor, associate chief justice of
Ontario, that was mandated to look into the role of Canadian officials in the
deportation of a Canadian citizen by American authorities to Syria, where
he was born and where he was imprisoned for almost a year and tortured
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before being allowed to return to Canada.10 The Arar Commission was the
first independent inquiry that touched upon post-9/11 security laws and
practices.

The Conception of Balance

The difficulty of reconciling principle with practice is that three alternative
senses of the term “balance” are often confused, especially when applied to
very different types and levels of balancing.

The first and most general meaning of balance—the “material model”—
is that associated with weighing scales and teeter-totters. This sense of bal-
ance depends on a point of equilibrium. If this conception of balance is
applied to the tension between human rights and security, where human
rights and security concerns are on opposite sides of the teeter-totter, as the
security situation gets worse, more threatening, and heavier, there are only
two ways to maintain a balance. Conceivably, greater protections for human
rights could be added as the threat to security becomes heavier and weight-
ier—a practice not found even when this conception is invoked. In fact,
there are usually fewer human rights protections to weigh down the other
side. Alternatively, the fulcrum of the teeter-totter, the freedom of the indi-
vidual, is shifted away from human rights toward the security end so that
the balance can be maintained. However, if the freedom of the individual is
defined in absolute terms as excluding indefinite detention or exposure to
torture, then the fulcrum cannot be shifted in those cases and there is no
way to find a balance.

The “metaphysical model” offers a second, very different method of
achieving balance, distinct from the material model in that the two oppos-
ing forces exist as two realms within the same circle of reference. The most
common depiction of the model is found in the yin-yang symbol. The yin-
yang conception in the East is about balance as harmony between two com-
plementary forces. Too much of one part—too many human rights protec-
tions (or too much fight) or too many threats to our security (or too much
fright)—upsets the balance. Yin-yang is the avoidance of extremes. This
model may implicitly be the conception of balance between protecting
human rights and preventing security threats that the current executive
branch of the U.S. government is using, except the yin and yang do not
interact but are relegated to mutually exclusive enclaves. Human rights are
viewed as the yin, feminine and passive but preserved for loyal citizens who
support the regime and separated by a definite boundary line from the
active and aggressive yang, where governance operates strictly from the

140 / Howard Adelman



perspective of power. Human rights are kept in balance and harmonized
with security concerns by enclosing human rights in a separate and self-
contained container, while threats to security are relegated to a different
realm lacking human rights. Human rights and threats to security are con-
tained within their separate and respective closed circles in which human
rights are white and threats to security are black, unbound from human
rights but kept in check by American security forces. Where the black forces
exist, there are no human rights; where American innocents live in the
realm of light, no abuses of human rights purportedly take place.

Finally, a radically different third form of balance is provided in the
“matrix model,” which in theory may be said to characterize the Canadian
approach (though, as we shall see, very frequently not in practice), generally
corresponding to the “human security” perspective. In the matrix model,
balance is the variable rather than the constant. There are two forces, but
instead of clashing, they travel in different directions at right angles to each
other. Within each force there are two extremes: minimum (zero) and max-
imum (infinite or absolute). On one axis, we find zero to maximum protec-
tion against threat, on the other axis zero and maximum human rights pro-
tections. The object is to maximize both; balance is merely the effective
result of where the two forces settle. Normality and maximum realization
of the polity is achieved through a unitary combination of rights and free-
doms that is diagonal, not a trade-off.

Security Certificates in Practice: Jaballah

This section focuses on one specific government practice, the Canadian gov-
ernment’s use of security certificates as “a rarely used mechanism for
removing a person from the country . . . to ensure Canada’s immigration
laws are not misused by people who pose a threat,”11 “to hold people in
detention for indefinite periods rather than [rely on] on laws, policies, or
institutions”12. Using a security certificate, the government can declare that
person “inadmissible” to Canada, not only for “engaging in terrorism, or
acts of violence that would or might endanger the lives or safety of persons
in Canada,” but because of suspicions that the individual might be a “dan-
ger to the security of Canada,” or because (s)he belongs to “organizations
that have engaged in or will engage in spying, subversion or terrorism,” or
simply “do not satisfy an officer of their identity.”13 A foreign visitor is
then immediately subject to arrest and could be held indefinitely without
bail, though, for a person with permanent resident status, a federal court
judge must start a review within forty-eight hours (C, Keeping, 2004).14
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Whether a permanent resident or a visitor is detained, by the seventh day
of custody a federal court judge must begin a review of the government’s
evidence. If the judge finds the detention warranted, the permanent resident
can be held without review for six months.

From 1993 to September 11, 2001, the CSIS provided information to
detain twenty-two people in eight years. Since 9/11, CSIS used security
certificates five times until twenty-one persons were detained in one action
that turned into a farce. In another, more serious incident, seventeen sus-
pects were arrested in summer 2006. The big difference after 9/11 is the
access the detained person’s lawyer has to evidence,15 since security certifi-
cates may be based on information protected for national security reasons.
Most significantly, neither the accused nor his lawyer is entitled to be pre-
sent when the judge determines if further detention is warranted. Neither
the accused nor his lawyer has the right to be present, let alone listen, object,
question, or protest when the judge and government lawyers sitting
together make the fundamental decisions about detention. Nor is the court
under any obligation to share the evidence with the accused and/or his
defense attorney.16 There is a requirement that the court share a summary
of the evidence at the initial thirty-day hearing, and, if the judge rules that
providing that information does not risk national security, the detailed evi-
dence. Only at the next hearing is the accused given an opportunity to be
heard, but even at that time, (s)he or her/his lawyer may only have access
to the summary evidence and the allegations. The judge assesses whether
the issuance of the certificate was “reasonable.” When the judge rules, the
accused cannot appeal and can be quickly deported, even to a country where
he may be tortured. A security certificate can be overturned when an indi-
vidual has a hearing. On three occasions, a certificate has been overturned
on review,17 including the certificate against Mahmoud Jaballah.

Jaballah arrived in Canada in 1996 with his wife and four children, all
Egyptian nationals (two children were subsequently born in Canada).
Jaballah immediately claimed refugee status on the basis that he repeatedly
had been arrested and tortured, and his wife had been detained and mis-
treated so that, on one occasion, she had a miscarriage (C, Jaballah, 2000: 1).
If returned, he feared mistreatment by the Egyptian authorities. The family
left Egypt five years earlier, ostensibly to go on a religious pilgrimage, but
did not return. After staying in Saudi Arabia for three months, the family
moved on to Pakistan. Subsequently Jaballah alone went to Yemen (1994–
95) and Azerbaijan; he rejoined the family in Pakistan. After traversing
Turkey and Germany, the family arrived in Canada with false Saudi Arabian
passports.
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On March 4, 1999, the Convention Refugee Determination Division
(CRDD) of the Immigration and Refugee Board (IRB) denied refugee status
both to Jaballah and his family. At the end of that month, he was arrested
and held on a security certificate issued under the authority of the solicitor
general and the minister of immigration. The Canadian government argued
that Jaballah, a former principal of an Islamic school, was a high-ranking
member of al Jihad, which had been named as a terrorist group; on that basis
Canada wanted to deport him to Egypt. Justice Cullen quashed the security
certificate in November 1999 (C, Jaballah, 2000: 1). Leave had been granted
for judicial review of the negative refugee decision by the CRDD; rejection
was also set aside on September 28, 2000, and referred back to a different
CRDD panel on August 16, 2001. Meanwhile, the Canadian government
issued a second security certificate and detained Jaballah on August 14,
2001, a month before 9/11, and kept him in solitary confinement in
Toronto’s Metro West Detention Centre. In 2005, Jaballah went on a long
hunger strike in protest of the conditions of his detention, including quests
for medical surgery on his knee and treatment for Hepatitis C that he
allegedly acquired while in detention, as well as better visitation rights.
During this time he took in only water, fruit juice, and broth. He was sent
to the Etobicoke branch of the William Osler health centre, and was even-
tually released in September 2005.

Evidence pointed overwhelmingly to the high probability that Jaballah
was a senior member of a very active global terrorist organization.18 Yet
Jaballah walks the streets of Canada today, under some restrictions about
contacts and travel, because the Minister did not or could not provide a
timely—not even a grossly delayed—response to the request for Canadian
protection.19 Procrastination replaced decision lest the minister be damned
and subjected to a volley of criticisms for the failure to protect Canadians or
to play a responsible role in the fight against terror if (s)he granted Cana-
dian protection. If the minister rejected the claim and deported Jaballah, the
decision would have been appealed on the grounds that the minister, in
accordance with the Suresh decision,20 had not made a reasonable decision to
justify that the risk of torture to Jaballah was less than the risk to Canadians
if Jaballah was allowed to walk the streets. The decision was, in effect, off-
loaded onto the courts.

Why was it virtually impossible, as Kofi Annan had stated, to balance the
risk of torture if the detainee was sent back to Egypt with the risk to the
security of Canadians? Did Jaballah’s release move too far in the direction of
protecting human rights and away from the protection of the security of
Canadians?
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Analyzing the Court’s Balancing Process

To examine the concept of balance employed in the Jaballah case, I cite three
instances of balancing: (1) the determination that the court was legitimately
entitled to hear the case, (2) the determination that the hearing officer had
made a proper and reasonable decision in hearing the evidence, and (3) the
determination that counsel for Jaballah had sufficient evidence without
being given access to all of the evidence and thus was afforded a fair judicial
review. A fourth potential balancing, namely the risk to torture to the indi-
vidual versus risk to the security of Canadians, was never adjudicated by the
court. I will discuss why not.

In deciding the court’s legitimacy and the determination that it was not a
kangaroo court, defense counsel charged that the court failed to observe tra-
ditional legal rules of fairness and neutrality in dealing with both the
detained individual and his counsel. In a normal balancing process in this
respect, the ideal is to be sufficiently forthcoming in the proceedings toward
the counsel on each side to determine the issues, but not so close that one
counsel has an unfair advantage over the other. The ideal is equal treatment
for both and equal detachment from both. However, the law provided that in
security cases, the counsel for government was to enjoy a decided advantage
on the grounds of national security. That law had been upheld by Canadian
courts. That court had not determined that the privileges granted to counsel
for the government, compared to those granted to the counsel for the
detainee, were so egregious that they so compromised the requirement of
fairness that the court could not be presumed to be a just and fair adjudica-
tor. Nor did counsel for the detainee provide that evidence or the arguments.
Instead, counsel resorted to decrying the court. For the independence of the
court had been assured by legions of other rules.The counsel for the detainee
had not argued or demonstrated why the breach of fairness rules was so
great in the differential access to the judge and in the different amount of
evidence allowed by the court and law to the counsel on each side that they
so offset the other rules protecting the independence of the court as to fun-
damentally violate principles of justice.The principle of balance used was nei-
ther a material model nor a metaphysical model, but a matrix model.

This determination was not decided in reference to the ideal, but on
whether the norm of balance is so out of kilter with normal rules of judicial
independence and fairness that justice could not be rendered. In the absence
of evidence or argument, as distinct from oratory, the judge ruled that the
distortion and imbalance was not so great in light of the laws of Canada and
prior judicial rulings that the court had become an instrument of CSIS.
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With respect to the evidence, there were two different balancing
processes. Did the hearing officer proceed in a fair and judicious manner in
considering the evidence? And in the appeal to the court, did counsel for the
detainee have sufficient access to the evidence without compromising the
risk to Canadian security?

With respect to the first, legal precedent had set clear guidelines for the
fairness of the hearing. The evidence had to meet a standard of sufficient
adequacy in the quantity and quality of the material presented, and what
was presented had to meet minimum standards of relevance to the case at
hand. There might have been far more evidence that was relevant but was
not of sufficient quantity or quality to be presentable. There might have
been good qualitative evidence, but it was not sufficiently relevant. Evidence
had to be presented that met both standards and then a third process
requirement. It had to have been appropriately and reasonably considered.
No evidence or argument was presented that the evidence had not been
appropriately and reasonably considered. The judge determined that, based
on the evidence before him, the rehearing officer had dealt fairly with the
issues. There had been no undue imbalance. Again, the principle of balance
used was neither a material nor a metaphysical model, but a matrix model.

The remaining but key issue of balancing with respect to evidence was
about the access to evidence by counsel for the detainee compared to the
access available to the counsel for government. Amnesty International
Canada (AIC), like many other human rights organizations, argued in ref-
erence to the Arar case (discussed later in this chapter), “It could be clearly
unfair to reach findings on the basis of evidence that remains in camera.”21

If this principle applied to a commission inquiry, how much more apt it
would be when applied to a legal proceeding concerning an individual’s
indefinite incarceration.

The matter was dealt with by adopting a matrix model of balancing. The
rule governing access to counsel was that sufficient access had to be allowed
to enable the detainee’s counsel to understand the nature of the evidence
going into the government decision without that evidence risking Canadian
security. The government had set up a minimin rule governing the amount
of evidence made available: as little evidence as possible would be provided
but could be increased until it crossed a threshold of risk to Canadian secu-
rity. At the same time, the test of sufficiency had to be met that allowed the
detainee to understand the charges and the basis for them.

The most difficult balancing act would be between the risk of torture to
the detainee versus the risk to the security of Canada. In fact, these are ini-
tially two different processes that have to be made as congruent as possible
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to achieve balance. Unfortunately, they are very incongruent. The govern-
ment is faced with what turns out to be an impossible dilemma. In the
process of determining the risk of torture, the ideal may be absolutely no
risk, but in actuality the standard is reasonable probability that the detainee,
if returned, will not be tortured. Somewhere (not articulated in this case)
there is a probability of risk of torture that, once exceeded, would prohibit
removal. Where that norm is set did not come up, because evidence points
to the risk clearly being very high even if prior agreement between the two
governments had been obtained that the returnee would not be subjected to
torture. Given Canadian rules and requirements with respect to torture, the
toleration of risk in this respect was low. In effect, the government in its
hearing was weighing the risk of torture to the detainee if returned against
the political risk. It is clear why the government was impotent to make the
decision, since deportation breached all the government standards about
risk of removal; yet allowing the individual to stay was politically unac-
ceptable. The balance could not be struck. Again, the matrix rather than the
material or metaphysical models was used, but in this case the criterion of
balance could not be satisfied, leading to Jaballah’s release in spite of deep
concerns about the threat he potentially poses.

In answer to the question, “Can human rights be limited within a free
and democratic society in the pursuit of counter-terrorist endeavors and, if
so, to what extent?” (Conte 2002: 6), one method of adjudicating balance
would entail distinguishing those human rights which can be compromised
and absolute human rights that cannot, including unlawful arrest and
detention without trial, the very outcome of issuing security certificates,
and not exposing a person to torture. If Canada in its deep adherence to
human rights is not to breach the absolute ban on torture, Canada cannot be
complicit by deporting individuals back to states where they could be tor-
tured. In not shipping them back, Canada cannot detain individuals indefi-
nitely without bringing them to trial. Caught between a rock (the risk of the
deportees being subjected to torture) and a hard place (the human rights
provision prohibiting long detention without trial), Canada presumably
must release individuals it suspects of terrorist links. Viewing that as a secu-
rity risk and a risk to the public, Canada is confronted with a dilemma. If it
sends the suspects home, it breaches one absolute right. If Canada detains
the person for years, it breaches another absolute right. If the individuals are
released, the government’s responsibility to protect Canadians is perceived
as being breached.

With respect to torture, Canada, as a party to international conventions
banning its use, rejects the use of torture unequivocally. Deportation to face
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torture is categorically forbidden: “torture is so abhorrent that it will almost
always be disproportionate to interests on the other side of the balance [my
italics], even security interests” (C, Jaballah, 2003: 27). However, in the
Canadian Supreme Court’s Suresh ruling (2002), with respect to the minis-
ter’s determining the risk to the returnee the court could only review
whether the determination was made in a reasonable manner that the risk to
national security outweighed any risk the person would face upon being
returned. The principle of not being exposed to torture is absolute, but the
practice of deportation where torture is a risk becomes relative. As the back-
ground paper for the Arar Commission on rights and freedoms put it, “in
exceptional circumstances deportation from Canada to face torture might be
constitutional under the Charter even though the right against torture is
framed in absolute and non-derogable terms in ICCPR and CAT” (C,
Commission, 2004b: 5; C, Suresh, 2002, para. 78). Ministers can deport per-
sons who face a risk of torture, even if the risk of exposure to torture was rel-
atively high but was not certain, presumably as long as there was evidence of
an imminent great threat. It is incumbent on the minister to adjudicate this
balance and present reasons and evidence for the determination made.

The balance drawn is between the risk to the security of Canada (very lit-
tle if history is relied upon) and the risk of torture for the prospective depor-
tee (relatively high if the past is used as a reference). If balancing those
risks was the relevant frame, and if the model of balancing is a simple teeter-
totter model, none of the people presently in detention would ever be
deported or detained for indefinite periods. Either the principle of determi-
nation is not one of “balance” in this sense, or risk of torture and indefinite
detention are not absolute prohibitions. Canada, an icon and a strong
defender of human rights and international law, breaches “absolute” rights
in favor of security concerns.

The guideline for settling the supposed “balance” is really not a weigh-
ing process, in the teeter-totter sense, but a reasoning process. Instead of a
universal process norm in reference to the demands of necessity or weigh-
ing proportionality, the process gives the benefit of the doubt in actuality to
the minister, as long as the minister goes through the motions of examin-
ing the evidence for risk to torture versus risk to Canadian security and cal-
culating that risk. The courts do not second-guess whether the calculation is
done in a substantively fair manner—unlikely given that risk to a collective
self will almost always carry far more weight than the risk to the detained
nonnative. In spite of the imperative under human rights norms to treat
everyone as an individual who is equal, the psychological process of balanc-
ing favors state concerns.
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The Maher Arar Case and Inquiry

The Arar case raises a very different issue of the use of bureaucratic coop-
eration and possible complicity in allowing the rights of Canadians to be
abused abroad in order to extract information from someone suspected of
being involved in terrorism. More relevant to the Arar case, the deportation
of Canadians to countries that practice torture may result simply from shar-
ing information.22 In Canada’s 2004 national security policy statement (C,
Securing, 2004), Prime Minister Paul Martin stressed the importance of an
“integrated approach to national security” that entailed working with key
partners. He did not address the question of which states were partners, nor
the risks of such relations to the security of individual Canadians. The prob-
lem of a coordinated international response between and among states
becomes particularly acute “when we seek to transfer the information
obtained in one context to another, or between one state and another”
(Rosenberg 2002: 4). The problem of inter-state cooperation is also compli-
cated when cooperating states do not adhere to the principle of protecting
basic human rights, but routinely practice torture, as is the case with Egypt
and Syria. Some foreign governments may have fewer controls with respect
to their security establishments and virtually no oversight. Canada is
unlikely to be able to exercise any controls over the use of information pro-
vided to other states.

By and large, Canadians cooperate closely with Americans in the fight
against terrorism. However, a number of practices introduced by the United
States have disturbed Canadians. For example, following a U.S. decision at
the end of October 2002 to photograph and fingerprint people born in Iran,
Iraq, Libya, Sudan, and Syria who enter the United States, Canada issued a
travel advisory suggesting that Canadians born in those countries not travel
via the USA. However, other than actual torture lite (and sometimes evi-
dently not so lite) of prisoners under American control (which American
officials, including the president, have evidently condoned), the practice that
has most affected and bothered Canadians has been “extraordinary rendi-
tion,”23 after one of its citizens, Maher Arar, was widely, though incorrectly,
believed to be the victim of this practice, and was then, correctly, believed to
have been subjected to torture heavy.24 The case set off a hue and cry in
Canada and eventually a full-scale commission of inquiry into Canada’s
complicity in the practice.25

The overall outline of the story can be succinctly sketched.26 Maher Arar,
a Canadian telecommunications engineer born in Syria who came to Canada
in 1987 at the age of seventeen, had been recalled from a family vacation in
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Tunisia by his company to work on a project. En route to Montreal, he was
detained at New York’s John F. Kennedy Airport by U.S. Immigration and
Naturalization officials on September 26, 2002, on allegations that he was
linked to al Qaeda. Initially, the RCMP claimed that it believed that Arar
simply would be denied entry into the USA (C, Commission, 2005, para.
12). On October 2, CSIS asked Washington to clarify the circumstances and
reasons for Arar’s arrest, and the following day CSIS received the RCMP
report. Six days later, on October 9, CSIS learned from both the Canadian
Department of Foreign Affairs and International Trade (DFAIT) and the
RCMP that American authorities had deported Arar to Syria, even though
American officials knew he carried a Canadian passport and Arar had
expressed fears of deportation to Syria to a Canadian consular official.27

Canadian officials were not notified about the deportation but had been
involved in sharing information with the Americans and accessed the infor-
mation when he was being questioned by Americans and by Syrians.28

Further, the Syrians in their questioning of Arar seemed to have had access
to the results of Canadian intelligence investigations.29

Canada provided the initial information to the United States that allowed
the USA to target Arar.30 The Canadian government celebrated the way it
provided and shared information.31 America, however, was the big boy on
the block and it did not need or want Canada’s approval generally or even
specifically in how it treated a Canadian citizen. The American state depart-
ment confirmed that Canada’s “approval or consent (for the deportation)
was not sought.” It was precisely this process “without the proper caveats
being attached to indicate the reliability of the evidence” and with “inade-
quate policies and safeguards to ensure information would not be shared
with governments in ways likely to lead to human rights violations such as
torture” that upset AIC (Amnesty International Canada 2005e: 10). Partly
in response to Canadian public outrage, on October 16, 2002 Foreign
Minister Bill Graham complained to the American government over the
arrest and deportation. On October 22, 2002, DFAIT announced that Arar
was being held in a Syrian prison. Arar’s wife, Monia Mazigh, who holds a
Ph.D. in economics, began a campaign for Canadian action to get her hus-
band released and returned, a campaign that built momentum over the fol-
lowing twelve months.

In January, Canadians officials learned that Arar would be in prison for a
long time and there was a possibility he could be sentenced to death (C,
Commission, 2005a: para. 30); that spurred Canadian diplomatic efforts.
Over six months after his deportation and incarceration in a Syrian prison,
on April 30, 2003, Syria informed the Canadian government that Arar was
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to be charged with membership in a banned Muslim organization, the
Muslim Brotherhood of Syria. A full ten months after the arrest, on June
27, 2003, Prime Minister Jean Chrétien pledged to Arar’s wife that Canada
would provide “all possible consular assistance” to get her husband
released,32 just when the Syrian Human Rights Committee (SHRC) based
in London confirmed what had widely been suspected: Arar was being
beaten and tortured in prison.33 When in August 2003 Arar finally resorted
to shouting to the Canadian consular official, Léo Martel, that he was being
tortured, he was subsequently transferred to an investigative branch where
he was tortured and forced to sign a “confession.” Syria freed Arar on
October 5, 2003, on the eve of the trial scheduled to be held before the state
security court. Monia Mazigh credited Canadian “quiet diplomacy” for
Arar’s release. The next day, Arar returned to Canada, just a year after his
deportation.

Initially, Solicitor General Wayne Easter rejected the appeals for a public
inquiry, including an inquiry into whether the RCMP had played a role in
Arar’s arrest by the Americans. But the pressures increased when Arar held
a press conference and informed the public that he had been mentally and
physically tortured while in the Syrian prison and forced to confess that he
spent time in Afghanistan though he had never been there. On November
5, 2003, in an effort to dissipate the rising pressures, Prime Minister
Chrétien informed the House of Commons that the Canadian government
had informed the U.S. government that its deportation of a Canadian to
Syria was “unacceptable” and that Canada requested an “explanation.” At
the same time, the Prime Minister unequivocally insisted that there would
be no independent inquiry into the case. However, he informed the House
of Commons that the Canadian government was looking into whether
Canadian intelligence officials played any role in Arar’s deportation. On
December 22, 2003, SIRC (the Security Intelligence Review Committee)
announced its intention to look into CSIS’s role in the Arar case, though it
had been following the issue within a week of Arar’s detention.

In 2004, a new Liberal government under Prime Minister Paul Martin
took office. Represented by the Center for Constitutional Rights (CCR) in
American courts, on January 22 Arar sued the U.S. government as well as
then-Attorney General John Ashcroft, former Homeland Security Director
Tom Ridge, former Immigration and Naturalization Services Commissioner
James Ziglar, and FBI Director Robert Mueller for his deportation to a coun-
try that American officials knew practiced torture. This enhanced the pres-
sure on the new Canadian government to hold an inquiry into Canadian
officials’ alleged complicity, but the decision to hold an inquiry had already
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been made. Irwin Cotler was the new Justice Minister. He had served as
Arar’s counsel and had supported holding a public inquiry. However, he
recused himself from any official involvement in the case because of pres-
sures that he was involved in a conflict of interest. Finally, four days after
the announcement of Arar’s suit against the American government, on
January 28, 2004, Deputy Prime Minister Anne McLellan announced that
there would be a public inquiry into the Arar case under Justice Dennis
O’Connor to assess the actions of Canadian officials in Arar’s deportation
and detention. The mandate was given greater impetus just over a month
later when the police chief of Ottawa informed the public that the force had
been part of a joint operation investigating Arar. The Syrian and American
governments both refused to cooperate with the inquiry.

The Concept of Balance in the Arar Case

The Arar case offers us the opportunity to examine the available relevant
American records and examine the U.S. practice. What concept of balance
does the United States government use in determining whether to send an
individual back to a country that routinely practices torture? How does the
United States assess, assuming that it does so sincerely, whether assurances
that the person sent to a country that practices torture will not be tortured?

The United States “does not transfer persons to countries where the
United States believes that it is ‘more likely than not’ that they will be
tortured. The United States obtains assurances, as appropriate, from the
foreign governments to which a detainee is transferred. If assurances
were not considered sufficient when balanced [my italics] against treat-
ment concerns, the United States would not transfer the person to the
control of the government unless the concerns were satisfactorily
resolved.”34

There are evidently three stages in making such a determination. In the
first stage, the American government uses a “balance of probabilities” rather
than denying the benefit of the doubt to countries with a record of practic-
ing torture, or, on the other side of the equation, simply naïvely giving the
benefit of the doubt to the country that practices torture. In other words,
again assuming the U.S. is sincere that it actually uses such a criterion, it
uses a material model of balance in which the fulcrum is placed in the cen-
ter, and the United States itself calculates whether the government in ques-
tion is likely to practice torture in this case. If the United States, on a balance
of probability, calculates that the country is likely to practice torture, it does
not decide not to send the individual to that country. Rather, the USA then
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seeks diplomatic assurances that the country will not practice torture. What
measure does the United States use to assess whether such assurances can
be regarded as reliable? Again, it uses a material model in which the weight
of the assurance is balanced against the record of past practice. Presumably,
if in the record of assurances in the past (and using a “balance of probabili-
ties”), the country had practiced torture in fewer than half the cases in
which assurances were given, then the USA would deport the person to
that country. However, a third fallback position would then be put in place
if that country had tortured returnees in more than half the cases where
assurances had been given. The United States would then go through a third
process and seek to “satisfactorily resolve” its concerns that torture would
not be practiced. It is not clear what criteria would be used to assess whether
the concerns could be satisfactorily resolved. Presumably the United States
would seek more forceful assurances to allow the balance of probability
judgment to shift sufficiently to the allow deportation to take place. From
this procedure, it seems clear that, on objective grounds, in the vast major-
ity of cases, individuals would be sent back to countries that routinely prac-
tice torture. By using a three-stage system of material balancing, over-
whelmingly the outcome shifts in the direction of deportation of individuals
to countries that practice torture.

What sense of balance was used by the Arar Commission in the tension
between the disclosure obligation to reveal evidence to the public under the
requirement of a right to know in a public inquiry the evidence on which an
assessment is made, and the obligation to protect sensitive information rel-
evant to the security of the country and its citizens? The commission deter-
mined that the onus of proof rests on the determination that there is a secu-
rity risk, otherwise information should be released.35 A second issue of
balancing can be found in the balance struck between the obligation to pro-
tect one’s own citizens from torture and the obligation to cooperate with
allies (and others) in order to reduce the threat of terrorism, particularly
when the closest ally to Canada is engaged in the practice of extraordinary
rendition.

With regard to the first issue of balance, would all the evidence be made
public? The Commissioner of the inquiry, the Honorable Dennis R.
O’Connor, was pressured by Arar’s supporters to publish all documents, but
sensitive to the issue of national security and subsequently (June 16, 2005)
explaining that lengthy court battles over the issue would create enormous
delays for the inquiry, O’Connor opted instead to hold in-camera sessions to
determine what evidence could be made public. Accompanied by a heavily
censored classified report filed with the commission on September 14, 2004,
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SIRC told the Commission that CSIS was unaware of U.S. plans to arrest
and deport Arar to Syria.36 Over 1,000 pages of censored documents were
released by the commission on November 26, 2004, reinforcing this inter-
pretation. However, the 2,300 pages of documents released by the commis-
sion on April 21, 2005, suggested that Canadian officials had possibly
“encouraged” the interrogation of Arar, and wanted to and did access the
results. As stated above, this latter point was confirmed in the final report.

In May 2004, Senator Pierre De Bané informed the commission that he
had learned from Gar Pardy, a journalist writing for the Ottawa Citizen, that
U.S. officials had offered to return Arar to Canada on the condition that Arar
be incarcerated and charged; only after Canada refused, the U.S. deported
Arar to Syria. So if the RCMP refused to accept Arar back and charge him,
they had to know how serious the Americans were in wanting Arar arrested
and should in any normal reasoning process at the very least have expected
Arar’s deportation to Syria. Such a conclusion was reinforced when Defence
Minister Bill Graham, the minister of foreign affairs when Arar was
deported to Syria, stated that he was “frustrated” by the lack of cooperation
he received from Canadian police and security officials. One can draw the
conclusion, though the principle is nowhere stated that I could find, that the
commissioner released sufficient information to discern the story line of
Canadian official complicity in the action, but not enough information to
compromise Canadian security concerns and clearly, if it had free rein,
would have released a great deal more.37 A matrix model of revelation was
used in which the targets were minimal exposure of security matters, but
sufficient revelation to discern what happened through careful examination
of the evidence thus far released.

Do we get any sense of the principle of balance used in determining how
much to cooperate with allies in sharing information to protect Canadians
from terrorism, versus the obligation to protect Canadians from being tor-
tured? On June 2, 2005, Graham officially apologized and took a degree of
responsibility for the long time Arar had been incarcerated in Syria.
“Clearly we would’ve preferred he’d been gotten out earlier, and I’m very
sorry that he was not, for obvious reasons.”38 However, his explanation sug-
gested that the main reason for the lack of vigilant action on the part of the
government was not moral guilt but ignorance, for he said that Canada
would have conducted itself differently if the government knew then what
it now knew.

Whether some Canadian officials knew that the U.S. planned to deport
Arar to Syria, whether Canadian officials knew or should have known that
Arar was being tortured in prison, whether Canadian officials did all they
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could to free Arar, and whether Canada could have pressured the U.S. to
intervene in a positive and more forceful manner, the question seems to be
about Canadian officials supplying information to both America and
directly or indirectly to Syria that made Arar a suspect. And, as the Arar
Commission concluded, the evidence clearly suggests that they did.39 Once
arrested after the Canadians supplied information that they deemed insuf-
ficient to prosecute Arar, did the officials de facto hand Arar over to the
Americans for them to deal with the problem? Given American attitudes
and practices that were already known at that time, it is difficult to believe
that RCMP officials did not consider or expect that the Americans might
hand Arar over to Syria, a country they knew routinely practiced torture.

DFAIT seemed to have been inhibited in insisting that RCMP put greater
pressures on the USA (Amnesty International Canada 2004a: 7) and was
not fully aware of the RCMP’s approach to and attitude about the problem.
Different Canadian departments and officials balanced security concerns
with the absolute principle of protecting Canadian citizens from torture in
a radically different manner, varying from the justice department’s placing
clear primacy on the rights of citizens, on the one hand, to the RCMP’s
apparent indifference to those rights.

While Amnesty International acknowledges that “intelligence sharing is
a necessary intergovernmental function in today’s world,” it only supports
such sharing if human rights are enhanced and the information sharing is
not at the expense of human rights protection. “Among other benefits,
effective and reliable intelligence sharing can help to prevent human rights
violations and identify the whereabouts of suspected perpetrators of human
rights” (Amnesty International Canada 2004b: 5). However, sharing uncor-
roborated or speculative information may lead other governments to draw
unwarranted conclusions. And information shared with a purportedly “reli-
able” ally may be passed onto third, far less reliable and scrupulous parties
in a “ripple effect” (Heyman 2002: 453).40 However, this was not evidently
a prime consideration of the RCMP.

In contrast to the RCMP, CSIS claimed that information is only disclosed
to a foreign agency of a country in which there are human rights concerns
after considering various issues. These issues include the potential use to
which the foreign agency may put the information, especially if it concerns
Canadians, and the degree of the threat that an affected individual poses to
national security. In other words, as with the Americans, Canadian security
concerns are balanced against the threat of torture to the Canadian. Further,
CSIS then considers “the ability and willingness of the foreign agency to
respect caveats and protect the information from public disclosure” (C,
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Commission, 2005a: para. 29). Though CSIS was not as forthcoming in stat-
ing whether an assurance would be sufficient to share information, and
CSIS did not indicate that it checked the track record of previous assurances,
as the Arar Commission reported, CSIS did not share information with the
Americans with respect to Arar. Thus, although I do not have sufficient evi-
dence to indicate whether CSIS used a material, teeter-totter model of bal-
ancing or a matrix model, even if the material model was used, CSIS clearly
had different criteria for balancing, and the fulcrum was likely set in the
middle rather than skewed either towards defending the security of Canada,
or, much worse, defending the reputation of a Canadian agency.

Perhaps the worst effect of sharing information, not mentioned by
Amnesty or CSIS, is the demoralization of the victim of torture when that
victim discovers that agents of his own government had to have provided
information to the third-party interrogators given the questions they asked.
During the inquiry, Maher Arar “was particularly disturbed by certain
‘leaks’ from sources allegedly inside the Canadian Government that cast
him in a negative light” (C, Toope, 2005: 20).

Thus, in weighing the risk of torture following deportation versus risks
to Canadian security, the Americans may have used a material, teeter-totter
conception of balancing in which the fulcrum was clearly shifted well in the
direction of favoring security concerns, but the RCMP was even worse. The
criterion for assessment was not a security concern, but the reputation of
the RCMP. With respect to the issue of releasing evidence versus the sup-
pression of evidence lest security be compromised, it appears as if the com-
mission used a matrix model and released sufficient evidence to allow read-
ers to discern what happened without trespassing on minimal standards
required to protect security. In the release of information, the commissioner
balanced not only the right to know with security, but, more significantly,
the right to arrive at conclusions expeditiously with the right of the public
to know. It seems clear that the matrix model was used, as sufficient mate-
rial was released without jeopardizing security concerns while allowing the
commission to proceed without legal challenges. Further, in the release of
the final report, the commission was unequivocal in asserting that the pub-
lic’s right to know was preeminent; the onus of proof on nonrelease rested
on those making security claims to suppress the public release of informa-
tion. In the case of the principle of balance used in sharing critical informa-
tion with allies and countries that practice torture to defend security, and the
need to protect Canadian citizens, Canadian law is clear in putting severe
limits on sharing if Canadians are put at risk of torture. Since the RCMP
could not strike that balance and even used an improper criterion, it erred
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not simply on the side of security, but on protecting its own reputation and
displacing responsibility and accountability onto others.

Finally, in a very different example of balance, consider the balance
between the use of public outrage versus quiet diplomacy in seeking to free
Arar. Whereas Arar’s wife, Monia Mazigh, commended Canada’s use of
quiet diplomacy, AIC criticized Canada for not striking the right balance
between quiet and noisy diplomacy. Clearly here AI is using a teeter-totter
model of balance and wants the fulcrum to be virtually fixed in spite of dif-
ferent situations and contexts. I can only suggest that AI is using both the
wrong model of balance and a very rigid application of it. The matrix rather
than the material model would be more appropriate.

What are the implications of the three different models of balancing exam-
ined here? The metaphysical model leads to ideological, “us” versus “them”
dichotomies. The material model allows a fulcrum to be placed according to
the bias of the official while maintaining the dispassionate rhetoric of bal-
ancing. It seems to guide the balancing practices of the U.S. government,
though it is likely that the metaphysical model implicitly inspires its prac-
tices. The matrix model, which allows the balance to float in an effort to
maximize two different outcomes, seems to be the model of balance that is
both most useful and least conducive to manipulation. It has been used
extensively by Canadian authorities.

When options to act are incongruent, when points of view or ways of
looking at the world are so opposed that there is no possibility of finding a
“balance,” this simply means that it is incumbent upon politicians to come
up with solutions that do not present such stark alternatives. The choice
should not be between sending a person back to be tortured versus allowing
a non-Canadian to roam Canadian streets while the government holds con-
siderable evidence suggesting that the individual is a high-ranking member
of a terrorist organization. When there seem to be only two opposing
choices, it is easy for the practice of judicial and judicious balancing to
degrade to the level of seesaws and teeter-totters, or even to operate in terms
of a metaphysical model. In fact, in most contexts, the most appropriate
model is the matrix, but in some situations even the demands of balance in
that model cannot be met. When the matrix model is unable to strike a
suitable balance, there is a danger of decision by delay or delegation.
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9 Germany
State Responses to Terrorist Challenges
and Human Rights
Wolfgang S. Heinz
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Germany has suffered less direct threat than the other countries discussed
in this book, and it has thus far maintained one of the most liberal and
democratic counterterror policies, demonstrating that another way is possi-
ble. The fight against terrorism, especially in its initial stages, usually
requires immediate, comprehensive, and stringent action by the state. Often
in society there is a sense of shock and helplessness, which elites seek to
overcome by resorting to both substantial and symbolic actions. They want
to communicate, “We are not helpless and we will no longer be victimized.”
Often police and intelligence powers, and sometimes those of the military,
are expanded, while state action is increasingly geared towards secrecy.
Accountability—via Parliament, the judiciary, media, and NGOs—is
resented and sometimes actively weakened.

From a human rights perspective, which includes a long history of learn-
ing from counterinsurgency wars and the repression of social movements
and terrorist activities, the accountability of the democratic state must be safe-
guarded. Here we can distinguish between horizontal accountability,1 which
includes parliamentary, judicial, and opposition party activities, and vertical
accountability. The latter includes international (including UN) and regional
human rights norms and monitoring (in Europe, especially important are the
European Convention on Human Rights and the European Court of Human
Rights), critical reporting by neighbors and allies, and global civil society,
including human rights NGOs and the international media. If these latter
acted only on their own they would probably be relatively weak in compari-
son to the entrenched bureaucracy-to-bureaucracy contacts among police,
intelligence, and diplomatic agencies. But taken together they can exert a cer-
tain pressure: governments rightly feel monitored by independent actors,
they need to explain and justify themselves, and sometimes they need to
restrain their action.2 Germany has maintained these channels.



Germany’s relative success affirms Alison Brysk’s conclusion in Chapter
1 that “some cope better than others,” and it follows the pattern of causal fac-
tors she lays out: the legal lessons of history, state and public perception of
threat, and the influence of international norms. Germany’s postfascist
reconstruction as a highly accountable, transparent constitutional democ-
racy helped it to mount a relatively liberal response to the terrorism of the
1970s, which provided an institutional toolkit of democratic counterterror.
Germany’s broader international commitments to the European community
and international law have generally served to improve vertical accountabil-
ity for human rights. However, in the framework of international and bilat-
eral cooperation in the fight against transnational terrorism, Germany had to
make decisions about whether to engage in or condone strategies such as
extraordinary rendition, the deporting of terrorist suspects to countries
where they might be tortured, or illicit intelligence-gathering.

States choose counterterror strategies according to their models of threat
perception and resulting strategic doctrine. The German political scientist
Gert-Joachim Glaeßner suggests three models of states fighting terrorism
(2003: 235):

• In the first model, the state conceives terrorist acts as especially
severe criminal offenses. The goal is the capturing and sentencing
of the offender and fighting terrorism within the constraints of
the rule of law. This has been the dominant current approach in
Germany.

• The second model includes the U.S. “war on terror.” In this model
terrorism is a form of guerrilla warfare. The goal is to stop or
eliminate terrorists, and the boundary between combatants and
noncombatants is blurred.

• In the third model, acts of violence by terrorists are seen to oper-
ate in a legal grey zone between crime and politics, with the effect
that the state’s reaction always runs the risk of blurring these dif-
ferences when “due process” and the rules of combat are replaced
by the demands of “national security.” An example is Germany
in the 1970s: “Penal law and code of criminal procedure were
changed to respond to the new situation” (ibid.: 238; author’s
translation).

But the long-term trend for Germany is captured by Peter Katzenstein,
who noted that West Germany and Japan would not regard a “war against
terrorism” as a viable option, since the identity of both states “simply does
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not leave open an almost automatic framing of conflict in terms of war”
(Katzenstein 2001: 3). In his view, Germany’s campaign against terrorism
was proactive. Prevention was the goal, which made it necessary to weaken
rights and increase police powers. He emphasizes that it was a domestic and
hard campaign for the state, because the Red Army Faction received outside
help from the PLO and from the German Democratic Republic.

This chapter looks at the political and legal context of state action against
terrorism, followed by a brief characterization of the terrorist threat to
Germany and an overview of its measures against the Red Army Faction
during the 1970s, then the renewed threat and response after September 11,
2001. In the course of the chapter the comparative areas of state action
regarding civil liberties, penal law and criminal trial procedures, prison con-
ditions and torture, and foreign military and intelligence operations will be
discussed. The final section will present some implications of Germany’s lib-
eral policies for international cooperation.

The German Political and Legal Baseline

In the aftermath of the massive human rights violations committed under
Nazism, Germany’s rule of law was constructed to ensure that a police state
could never again arise. “The dignity of the Human Person is inviolable,”
says article 1, paragraph 1 of the German Constitution, also called Basic Law
(Grundgesetz). The Basic Law is “absolute” in the sense that it is the stan-
dard for any other law being promulgated; no balancing is possible here
between security needs and constraints on the obligation of the state to
respect and protect the dignity of the individual. Articles 1–19 codify fun-
damental rights whose basic content (Kern) cannot be legally changed even
if all members of Parliament want to do so: this is the ironically named
“eternity guarantee” (GG, article 19, para. 2). Moreover, judicial guarantees,
including the prohibition of torture, are codified in articles 101–4 of the
Basic Law, in the German Penal Code (StGB), and the Code of Criminal
Procedure (StPO). Defendants must receive a judicial hearing within forty-
eight hours of their arrest, and there is no exception for terrorist suspects
(unlike Great Britain, for example, where Parliament decided that police
may hold a suspect for four weeks, as Todd Landman’s chapter in this vol-
ume discusses). Recently, a debate among legal scholars has started on what
exactly constitutes human dignity, and some scholars argue for a more lim-
ited view of human dignity.

In 1968, the German Parliament adopted emergency legislation (Not-
standsgesetze) that distinguished among disaster management, a state of
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tension, and states of internal and external emergency (a state of defense
following an external attack) (Basic Law, articles 80a, 81, 115), which
included some, but not comprehensive, derogations of civil rights. Strong
protests against the new legislation took place, especially by students. So far,
the provisions of this legislation have never been used by any government,
neither against the RAF nor since September 11.

This strong unitary legal regime was tested in a domestic, nonterrorist
situation of imminent peril in 2002 in what would come to be known as the
Daschner case. After a child was abducted in the city of Frankfurt am Main,
Deputy Police Chief Wolfgang Daschner ordered security officers to
threaten a criminal suspect with torture in order to pressure him into giv-
ing information about the child’s whereabouts. Daschner himself wrote a
note about the case and sent it on the same day to the state prosecution,
which later opened an investigation. It turned out that the suspect was
indeed responsible for the crime, but that he had already killed the boy. A
major debate about the case erupted in politics, the media, and society.

There were unusual reactions. Within a few days of the media reports
about the case, a large number of high-ranking politicians—the federal
minister of justice, politicians responsible for internal security and legal
issues, state ministers—as well as representatives of professional organiza-
tions such as the president of the German judges’ federation, the police fed-
eration, and human rights organizations, reacted with statements. Especially
at the beginning, many demanded that Daschner should not be punished.
Polls suggested that this was the majority opinion among the public. In the
end, Daschner was convicted and sentenced to a very mild penalty: a fine
only, to be paid in the event that he should commit such an act again.

The case was interesting because it was a nonterrorist “ticking bomb”
scenario, unique so far in Germany. In Germany, this scenario was first dis-
cussed in a book by the conservative politician Ernst Albrecht, who was at
the time prime minister of the state of Lower Saxony (Albrecht 1976). In
the end, there was no support for a change in the law to allow leeway for
state organs with respect to the absolute prohibition on torture.3 Similarly,
Supreme Court decisions after the 2001 security packages (discussed below)
have restricted state limitations of civil liberties, affirming the fundamentals
of the German legal regime.

Germany coped with a terrorist threat in two phases, a generation apart.
While both the 1970s and 2000s resulted in modifications of legal norms,
the specific issues resulting from the nature of the threat were different.
During the 1970s response to domestic terror, changes in trial procedures
and prison conditions resulted in debate on permissible restrictions of civil
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liberties and allegations of torture. By the 2000s incidence of transnational
terror, the parameters of legal procedure had been resolved—but the
boundaries of information-gathering, the rights of foreigners, and the
implications of international cooperation emerged as key controversies.

The RAF in the 1970s and 1980s

The Terrorist Threat

During the latter 1960s and early 1970s, within the context of the
“Extraparliamentary Opposition” (APO) movement and student movement
more broadly, the question of violence was actively discussed in leftist polit-
ical groups. When was it legitimate to use violence against things or people,
for example, attacking policemen (without assassinating them)? Support for
a militant, violent opposition came from the emerging “New Left” in the
wake of the upheavals of 1968. In this context arose the Red Army Faction
(RAF), a violent offshoot of the student movement that identified with lib-
eration struggles in the Third World. Some activists distanced themselves
from the RAF, while some practiced critical solidarity. However, very few
chose the way of terrorism (Glaeßner 2001:240).4

The urban guerrilla, along the lines of the Tupamaros guerillas in
Uruguay, served as a model at the time. The RAF’s strategy was to provoke
the state to overreact and use repressive measures against wider sections of
society; they believed that this crackdown would lead in turn to broader
support for the RAF. The use of violence had to be specific and defensible,
and no terrorist bombing against the population was envisioned.5 Internal
debate arose subsequently over certain abductions and assassinations, such
as the abduction of the president of the German employer’s association,
Hanns Martin Schleyer, and the assassination of his driver and three body-
guards during the abduction and, later, of Schleyer himself.

Acts of violence by the RAF were justified as reactive violence
(Gegengewalt) to capitalism and especially American imperialism and its
collaborators in the German government. The war in Vietnam was the sin-
gle most important political event that radicalized many German youth, a
war that was very visible in the media, especially the bombings. The RAF’s
strategy allowed for and demanded selective killings of leading representa-
tives of the “capitalist-imperialist system” (Glaeßner 2003: 241 ff.). It
included the assassinations of not only Schleyer but also the chairman of
the board of the Deutsche Bank, Alfred Herrhausen; the banker Jürgen
Ponto; Attorney General Siegfried Buback; the president of the Treuhan-
danstalt (a large state agency dealing with economic reconstruction in the

Germany / 161



former communist Germany), Detlef Karsten Rohwedder; Siemens board
member Karl Heinz Beckurts; foreign ministry head of department Gerold
von Braunmühl; and failed assassination attempts on the U.S. generals
Frederick Kroesen and Alexander Haig. Killings of drivers and security per-
sonnel were not considered to be a moral problem, although they led to crit-
ical discussions among RAF supporters.

The RAF formed in the early 1970s with Ulrike Meinhof, Andreas
Baader, Gudrun Ensslin, and Jan-Carl Raspe as its leaders. RAF members
received military training in PLO camps in the Bekaa valley in Lebanon
under Syrian control (Katzenstein 2001: 5). The RAF started with a com-
mand level of four people. By the 1980s about 15–20 members were active,
supported by another 200 “illegal militants” and about 400 sympathizers
(Baader-Meinhof-Report 1972: 129; Horchem 1990: 56). Especially in the
initial phase, when attacks were more symbolic than murderous, security
agencies were concerned that RAF could count on broad support and soli-
darity from youth, especially students and left-wing circles. In 1971, one out
of four people interviewed by the poll institute Allensbach expressed “cer-
tain sympathies” with the RAF (cited in Peters 1991: 37). With the increase
in deaths, the RAF rapidly lost any sympathies it might have had among
radical youth. At first, RAF members were classified as normal criminals,
and only later as terrorists. The government did not want to appear to vali-
date the RAF’s claims that it was becoming a repressive state.

Three generations of RAF members emerged (On the first, see Aust 1998;
on the second, Wunschik 1997; on the third, Straßner 2001). The third RAF
generation acted more “professionally”—and left almost no traces. It was
much harder for the government to trace and catch terrorist suspects, espe-
cially because operations were much more transnationalized and involved
Palestinian groups, Action Directe in France, the Red Brigades in Italy, and
the PKK in Turkey. In the 1980s, the East German government provided ten
second-generation RAF members with new identities, false papers, apart-
ments, and jobs (Bästlein 2002: 254 ff.). On April 20, 1998, the RAF formally
declared the end of its attacks and the dissolution of the organization.6

During the most eventful years, 1970–77, twenty-eight people died from
assassinations and shootings; seventeen terrorists died. Two bystanders were
killed by the police in shoot-outs. Between 1979 and 1993 thirteen assassi-
nations or killings in shoot-outs occurred; eight terrorists died in various
police actions, two in accidents, and one committed suicide (Aust 1998: 658–
60). Between 1970 and 1997, thirty-four people were killed by the RAF;
twenty people died who either belonged to the RAF or were in the scene
around RAF (a total of 62 died and 220 were wounded; see Peters 2004).
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Shawn Boyne stresses that RAF was not a threat to Germany’s security,
but a political threat. The state’s counterterrorism strategy, however, con-
sisted of the enactment of new legislation that infringed on civil rights.
Databases profiled even left-leaning citizens, and loyalty screenings were
used for citizens who applied for jobs in the public service. No reasonable
suspicion was necessary to conduct an investigation. The state accumulated

Table 9.1 Counterterrorist Legislation in Germany

Year Description

1970s Penal Code: Amendments include prohibition of generally 
advocating violence, introduction of a new legal provision 
making it a crime to found or collaborate in a criminal or a 
terrorist group, even if the one has not committed a specific 
crime (StGB, articles 129, 129a)

Code of Penal Procedure: Amendments include limiting the 
number of defense lawyers, body search for defense lawyers 
visiting their clients, incommunicado detention ordered by 
the government in case of a direct threat to the life of people
legal recourse before a court of law was possible.

1978 Antiterrorism Act (Gesetz zur Änderung der Strafprozessord-
nung), April 14.

1987 Prevention of Terrorism Act (Gesetz zur Bekämpfung des 
Terrorismus), December 19. Article 129 of the Penal Code 
was amended to prohibit advocating violence and founding 
or collaborating in a criminal or a terrorist group even if the 
person him- or herself has not committed a specific crime 
(article 129, 129a StGB). Amendments to the Code of Penal 
Procedure include isolation of prisoners and denial of con-
tact with legal counsel.

2002 Security Package I, January 1. Amends numerous security 
statutes to extend the powers of security authorities,
enhance data exchange, prevent the entry of extremists and 
increase options for terminating residence, and extend and 
enhance surveillance powers across a number of sectors.
Amends Law Governing Private Associations to allow for 
the banning of extremist religious or ideological groups 
regardless of nationality under certain circumstances.

Prevention of Terrorism Act (“Security Package II”), January 1.
Further limits the activities of extremist associations.

2004–7 Elements of Security Packages I and II declared unconsitutional
in 2004, 2005, and 2007.



considerable power, but the response was within the existing framework of
German and international law. Key elements were two broad antiterror
packages that reformed existing laws and increased resources (see Table 9.1
for a summary). In the case of the RAF, no harsh interrogation methods
bordering on torture were used. However, when it came to conditions of
pre-trial detention and imprisonment after the verdict, regulations were
extremely strict. Prisoners were isolated on the rationale that there was an
imminent danger that new terrorist operations were being planned from
within prisons. During the abduction of the Lufthansa flight “Landshut” to
Somalia, total isolation measures (Kontaktsperre, the complete prohibition
on contact) were rushed through Parliament and used on RAF prisoners.
The government’s justification was the prevention of new terrorist acts.
Arrests were made publicly—no secret arrests took place, nor were secret
detention centers used. Table 9.1 about here.

Against the backdrop of the assassination of a high-ranking judge,
Günter von Drenkmann, and the death of the RAF member Holger Meins
during a hunger strike (Aust 1998: 322), the German parliament adopted a
law in December 1974 that sought to strengthen the hand of the prosecution
(several defense lawyers had already been individually excluded from rep-
resenting RAF prisoners). According to an amendment to the code of crim-
inal procedure, lawyers could be excluded on the mere suspicion of their
involvement in the crimes of the defendant. Another change in legislation
prohibited the defense of several defendants by one lawyer. In addition, tri-
als could now be conducted in the absence of the defendant if s/he inflicted
conditions on him- or herself that prevented in-person court appearances.
Clearly, this was a response to RAF hunger strikes.

In what became known as the “Stammheim” trial (1975–77) against the
four first-generation RAF leaders (Baader, Meinhof, Ensslin, and Raspe),
the defense lawyer Otto Schily attempted to demonstrate the close collabo-
ration between the German and U.S. governments in the war in Vietnam.
He formally asked the court to hear as witnesses the U.S. Secretary of
Defense Melvin Laird, President Richard M. Nixon, and various high-rank-
ing German politicians—all of which the court denied (Aust 1998: 385 ff.;
for Schily’s point of view, see Schily and Ströbele 1973). Schily later joined
the Green Party, switched to the Social Democratic Party, and served from
1998 to 2005 as German minister of the interior.

After Schily discovered evidence that conversations between defendants
and their lawyers had been tapped7—something absolutely prohibited
under German law—he proposed to the Stammheim court on March 15,
1977 that the trial be suspended. Two days later, the state ministers of inte-
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rior and justice for Baden-Württemberg acknowledged that surveillance had
been introduced on two occasions to prevent new terrorist acts. They
declared that they would do the same in similar circumstances. BfV and
BND had installed listening devices in seven cells. The ministers stated that
only prisoners had been listened to, not interviews with defense lawyers.
The prosecution declared it had no knowledge of this operation, but the trial
was suspended (Aust 1998: 541 ff., 546).

A particularly dramatic and peculiar approach was taken by a state
agency in 1978 in the state of Lower Saxony. The State Agency for the
Protection of the Constitution bombed the Celle prison in order to infiltrate
an informer into the RAF group held there. Only many years later would
this become public knowledge (Becker 1977).

Allegations of Torture

In 1977, during the hijacking of the Lufthansa flight Landshut to Somalia,
the federal government ordered a total prohibition of contact between RAF
prisoners, and between prisoners and the outside world. The prohibition was
justified as a way to prevent new terrorist acts. When defense lawyers chal-
lenged the decision before the courts, some courts declared the measures ille-
gal. Notwithstanding such rulings, lawyers were denied access to their
clients. When it became likely that lawyers would challenge the measure
before the Federal Constitutional Court, the government introduced a law
permitting the total isolation of prisoners (Kontaktsperre), which was
approved in a record time of just a few days. It was justified on the basis of
StGB article 34, which defines the justification of emergency (rechtfertigen-
der Notstand). This legal norm was meant to be used by an individual so that
s/he could act if a threatened by an emergency situation where the state
could not help him or her; here, however, it was used by the state against an
individual. In the event of reasonable suspicion (begründeter Verdacht) that
there was danger to the physical integrity, life, or liberty of a person, and that
danger came from a terrorist group, it was now possible for the government
to order the complete isolation of prisoners for up to thirty days; after two
weeks courts had to endorse or change the decision (Aust 1998: 552–54).

One of the most difficult and emotional issues were allegations made by
RAF prisoners and their defense lawyer that they were actually tortured by
such isolation. To be sure, the courts and leading prison officials had clearly
imposed a very strict, exceptional prison regime, motivated by the goals of
preventing both escape and the planning and leading of RAF action from
inside. Roughly ten hunger strikes took place, and prisoners were force-fed.
As was noted earlier, one prisoner, Holger Meins, died. Authorities rejected
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these allegations of torture, which at least partially served to help radicalize
supporters and attract new members.

Nonetheless, the physical and psychological situation of RAF leaders in
Stammheim prison clearly deteriorated during their lengthy pretrial deten-
tion and hunger strikes. Authorities argued that prisoners were themselves
responsible and therefore no state action was necessary (i.e., no change in
prison conditions). When Amnesty International criticized certain aspects of
imprisonment without accepting any allegation of “torture” (Amnesty
International 1979–82), German government and other state officials
reacted harshly.

During this time, anti-torture activists would come to university semi-
nars to seek “solidarity with political prisoners,” concentrating on criticisms
of detention conditions (e.g., “isolation torture”). However, such activism
raised the question of whether such demands of “solidarity” meant sup-
porting demands regarding detention, or whether they might signal support
for specific actions of the RAF or for armed struggle in general.

Finally, the Stammheim court asked independent experts to interview
prisoners. In their reports—confidential, only for the courts—they stated
that the prisoners’ health had seriously deteriorated. Wilfried Rasch, direc-
tor of the Institute of Forensic Psychiatry at the Free University of Berlin,
suggested the establishment of encounter groups of up to fifteen RAF pris-
oners (see Rasch 1978). After the Schleyer and Landshut events, smaller
groups were established in a few prisons. In public, a strong media campaign
was initiated particularly by conservative and popular media, strongly crit-
icizing what they saw as favorable conditions for murderers and terrorists8.

The European Commission of Human Rights rejected applications by
Ensslin, Baader, and Raspe that requested a decision that various standards
of the European Convention of Human Rights had been violated by
Germany, especially Article 3, which prohibits torture, and Article 6, the
right to fair trial. The decision gives a good overview of all the state deci-
sions and contains some criticisms of prison conditions.9

The introduction of new laws against terrorism and their discussion in
Parliament were accompanied by an intense discussion in civil society. Civil
rights organizations, academia, and the media were actively involved. A
number of influential books were published; in particular, Letters on the
Defense of the Republic (Briefe zur Verteidigung der Republik), by Freimut
Duve, Heinrich Böll, and Klaus Staeck, is a collection of public letters by
mainly liberal and left-liberal authors on the necessity to respect civil rights
even in difficult times (Duve, Böll, and Staeck 1977). While it is difficult to
gauge their exact influence, the continuous critical debate probably con-

166 / Wolfgang S. Heinz



tributed to a counterbalance of further far-reaching demands from the inter-
nal security community and their political supporters.

Developments since September 11, 2001

Characterization of the Terrorist Threat

Four members of an al Qaeda cell in Hamburg were centrally involved in
the attacks of September 11—Mohammed Atta, Ramzi Binalshibh, Marwan
el Shehhi, and Ziad Jarrah. Peter Katzenstein wrote in 2001 that there is
clear evidence that Germany was one of the major strategic staging areas for
the attacks (Katzenstein 2001: 15), a view which is now outdated because we
now know that planning took place largely in Afghanistan (9/11 Commis-
sion Report 2004: 155 ff., 160 ff.). So far, there has been no terrorist attack
in Germany since 9/11, but fourteen Germans were among the nineteen
victims who died in the bomb attack on a synagogue in Tunisia on April 11,
2002, attributed to al Qaeda.10

Germany, in cooperation with other European countries and with inter-
national institutions (such as the United Nations, the European Union, and
the Council of Europe), has focused on the international fight against ter-
rorism. Its main goals are to prevent terrorist attacks in Germany, as well as
in other European and partner countries around the world. After the bomb
attacks in London in 2005, attention has increasingly focused on the terror-
ist potential within the country among foreign extremist groups.

The State’s Counterterrorism Strategy

Central to the German state’s counterterrorism strategy are the two secu-
rity packages, I and II, that entered into force on January 1, 2002.11 “Security
Package I” includes amendments to numerous security statutes in order to,
inter alia, extend the powers of security authorities in the interest of pre-
venting terrorism, enhance necessary data exchange between authorities,
prevent terrorists from entering Germany, enhance the identification of
extremists who have already entered the country and increase the options
for terminating their residence, enhance identification measures in visa pro-
cedures, facilitate the deployment of armed air marshals on German aircraft,
enhance border control facilities, enable security checks on staff employed in
essential facilities and facilities that are vital for defense, create the legal
basis for integrating biometric data into passports and identity documents,
limit the right to use firearms onboard civilian aircraft to police officers, and
take swifter measures to ban the activities of extremist associations of for-
eigners in Germany.
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The Law Governing Private Associations was amended to cover religious
communities by deleting relevant exemptions. Now extremist religious or
ideological groups can also be banned, regardless of the nationality of their
members, if their goals or activities are directed at committing criminal
offenses, if they oppose the constitutional order, or if they are directed
against the concept of international understanding.

When the Prevention of Terrorism Act (Terrorismusbekämpfungsgesetz)
also went into force on January 1, 2002 (it is also referred to as the Anti-
Terror Act or “Security Package II”), the activities of extremist associations
of foreigners were limited more effectively by extending the grounds for
imposing bans or limiting activities (see article 9, “Amendments to the Law
Governing Private Associations”). Sections 14 and 15 of the Law Governing
Private Associations regulate the banning of associations of foreigners or
their activities, insofar as their purpose or activities (1) promote activities
outside the Federal Republic of Germany whose goals or instruments are
incompatible with the basic values of a country that respects human dignity;
(2) support, advocate, or solicit the use of violence; or (3) instigate, support,
or threaten to launch attacks against persons or property. In this way the
instruments relating to the collective activities of foreigners have been
aligned with the instruments limiting the political activities of individual
foreigners as set forth in section 47 of the Residence Act. EU foreigners (EU
citizens) are not affected by this; the amendments regarding associations of
foreigners only apply to associations of third-state nationals from non-EU
countries (Germany 2002).

In 2004 and 2005, the Federal Constitutional Court declared unconstitu-
tional three laws that all had been introduced at least partially to strengthen
the national and international fight against terrorism. They are (1) the law to
improve the fight against organized crime (enhanced powers of surveillance
were under criticism; 1 BvR 2378/98, March 3, 2004), (2) a Lower Saxony law
on public security and order (powers of preventive wiretapping were under
criticism; 1 BvR 668/04, July 27, 2005), and (3) a national law transforming
the EU European Arrest Warrant, the law whose safeguards for the rule of
law were considered too weak (2 BvR 2236/04, July 18, 2005). In 2007, the
court declared unconstitutional the law on air security, which had empowered
as ultima ratio the minister of defense to order the shooting down of a civil-
ian plane if s/he considers it would be used as a terrorist weapon.

Other significant developments in the state’s security strategy involve the
use of an electronic “dragnet,” the deportation of aliens, and foreign military
and intelligence operations.
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The Rasterfahndung (dragnet) after 9/11. Considerable changes were
made in the cooperation between intelligence and police organizations. In a
federal state, police functions were mainly the responsibility of the sixteen
German states (the federal state disposed of a border security force that was
renamed “federal police” in 2005, but with much more limited powers than,
say, the FBI). This was a conscious reaction to the Nazi dictatorship and the
mass abuses committed by a highly centralized police force. One main gov-
ernment instrument in the search for terrorists, however, was a large-scale
data comparison system, a “dragnet” (Rasterfahndung). It was developed by
the Federal Crime Office (BKA) under its president, Horst Herold (Aust
1998: 211 ff.; Hauser 1997). Although it received a lot of political support
and positive reports in the mass media, its results were marginal; very few
terrorists were captured despite an enormous investment of resources. After
September 11, 2003, dragnet operations were used against 8.3 million peo-
ple, approximately 10 percent of the German population, to discover so-
called al Qaeda sleepers. An internal BKA report leaked to the public con-
cluded that its goal could not be reached. From the point of view of data
protection, specialists have criticized the dragnet methodology as a violation
of privacy rights (Kant 2005: 13).12

Deportation of aliens. Operations and legislation after September 11
were directed specifically against suspected aliens. In addition to the dragnet,
after the Madrid and London bombings in 2004 and 2005, respectively,
Minister of the Interior Otto Schily suggested the introduction of preven-
tive detention for suspected foreign terrorists without charge or trial on
more than one occasion (he suggested that such an executive decision by the
minister could be appealed to only one court).13 But this proposal did not
receive strong support in Parliament. However, in the new law on the inte-
gration of foreigners (Zuwanderungsgesetz), in force since January 1, 2005,
the conservative opposition successfully put pressure on the government to
include security aspects. Essentially, suspected aliens can now be deported
based on a suspicion that must be supported by facts. There must be a prog-
nosis of the danger these aliens present for German internal security (for a
critical review, see Pelzer 2005). In 2003, the Council of Europe’s Committee
for the Prevention of Torture criticized German border police for using
unnecessary violence when deporting foreigners (Deutsche Welle 2003).

Foreign Military Operations. Issues of human rights standards are also
increasingly discussed with regard to foreign military operations, for exam-
ple, in Afghanistan. German military operations always take place in a con-
text of multinational operations—EU- or NATO-led operations. Given the
large number of countries with their own rules of engagement, it is impor-
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tant to develop and approve, beyond humanitarian law applicable in armed
conflict, common human rights standards for all national contingents on
issues such as house arrest, detention without charge or trial, prison condi-
tions, and the use of lethal force. Here, the issue of extraterritorial applica-
tion of human rights treaties comes to the fore, such as the UN
International Covenant in Civil and Political Rights of 1966 and the
European Convention on Human Rights of 1950. The German Institute of
Human Rights has formulated ten recommendations to the government
and Parliament for German participation in the international fight against
terrorism which focus on foreign and military policy (Heinz and Arend
2005).

Foreign Intelligence Operations. Foreign intelligence operations are
largely invisible to the public because they are kept secret. In Europe, and in
Germany in particular, some operations linked to antiterror measures
became known in 2005. Though the cases of Kurnaz and Zammar (see
below) were reported in 2003 and 2004 by the weekly Der Spiegel, no reac-
tion could be noted by the government, Parliament or other political or
police circles at the time. This changed with the publication of an article in
the Washington Post on November 2, 2005, focusing on the U.S. policy of
extraordinary renditions and CIA flights in Europe.14 A major discussion
ensued, which included statements by government ministers and debates in
Parliament and in the media. So far, very few cases of questionable interro-
gations by German government agents abroad have become known, but
those which have are interesting from a civil and human rights perspective.

Individual Human Rights Cases

Mohammed S. and Ihab D. In autumn 2002, an official of the BKA sought
and received the cooperation of Lebanese military intelligence in interro-
gating a terrorist suspect as part of an investigation of the German attorney
general’s office. On a visit to Beirut in October 2002, a BKA official was sur-
prised how quickly he got answers to the questions he had handed over to
his intelligence counterpart. He had the suspicion that the prisoner might
have been tortured and stated, “in the BKA it was clear to everybody that
there was torture.” The official was also investigated for alleged private uses
of his official cell phone. The German attorney general rejected this asser-
tion, commenting that in such a case, interrogation would have been imme-
diately terminated. Moreover, the BKA leadership rejected the official’s crit-
icisms, stressing that he had not informed them about his observations
during his visit, only much later in the process. Though Lebanon is known
to torture prisoners, no questions seem to have been asked, nor was there
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any follow-up to a prisoner’s statement that he was ill-treated. 15 At the end
of October 2002, two BKA officials were able to talk personally to two pris-
oners, Mohammed S. and Ihab D,; the latter complains that he was violently
coerced into signing his statements.

Murat Kurnaz (Turkish national, resident in Germany). Minister of the
Interior Schily and Minister of Justice Zypries have both publicly criticized
the U.S. government for creating at Guantanamo a prison island free of
legal and other controls. Nevertheless, in 2002 German officials from the
BKA and BND visited Guantanamo and interviewed two prisoners, one of
them Murat Kurnaz, a Turkish resident in Germany. These visits were sub-
sequently criticized in the German media.

In March 2006, new information was published in Der Spiegel, report-
edly based on evidence from German intelligence services. According to this
source, the U.S. government and German intelligence had already estab-
lished in 2002 that Kurnaz was simply in the wrong place at the wrong time
and had nothing to do with al Qaeda. The U.S. government is reported to
have offered in 2002 to the German government to take him back. But due
to a strong negative reaction by the BfV, the German government declined
the offer. There was a fear of creating domestic security problems and that
perhaps he could be seen as a martyr. Later, the U.S. government
stonewalled. The article claimed that the German government sought
Kurnaz’s release and return to Germany, although it declined to comment.16

Kurnaz was released from Guantanamo and returned to Germany in
autumn 2006.

Mohammed Haider Zammer (Syrian–German dual nationality).
Zammar, a terrorist suspect, was transferred on U.S. initiative at the end of
2001 from Morocco to Syria. He was kept in an underground prison cell of
the Syrian Military Intelligence agency and actually “disappeared” after he
was brought to Syria because its government claimed for a time it did not
have him. According to Amnesty International, he was tortured. German
police and intelligence officials (both BKA and BND) visited Zammar in
November 2002.17 It has now become apparent that security agencies had
already been informed by their U.S. counterparts. While the ministry of for-
eign affairs explained to the Zammar family’s lawyer that it could not get
access to Zammar, a German citizen, German intelligence officials were able
to visit him. Zammar continues to be held prisoner in Syria, without charge
or trial.

Khalid El-Masri (German national of Lebanese descent). At the end of
2004, while on a visit to Macedonia, El-Masri was detained by police and
handed over to CIA agents who flew him to Afghanistan (there is an ongo-
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ing criminal investigation about the case by prosecutors in Munich). There
he was interrogated for five months by, among others, an agent known as
“Sam” who spoke German fluently. CIA interrogators told El-Masri, “You
are here in a country without laws. Nobody knows that you are here and
nobody cares what happens to you” (“Kronzeuge gegen die CIA,” Der
Spiegel, December 13, 2005, author’s translation). El-Masri was flown back
to Albania where he was released. It seems there was a mix-up of names of
terrorist suspects on the wanted list.

To this day, the U.S. government has not officially recognized this “extra-
ordinary rendition,” or abduction. Chancellor Angela Merkel raised the case
in her conversation with Secretary of State Condoleezza Rice in January
2006. Merkel said the U.S. government accepted that a mistake was made,
but she was rebuffed by the U.S. state department immediately after this
remark. In summer 2005, the U.S. ambassador to Germany, Dan Coats,
informed Minister of the Interior Schily confidentially and in general terms
about El-Masri’s case after he was released. The minister kept the conversa-
tion confidential at a time, when El-Masri’s lawyer formally requested the
assistance of the ministry of foreign affairs. The ministry responded that it
did not know anything. Later, at the end of 2005, the government informed
the public that it first heard about the case through the letter by the lawyer
to the foreign office. According to El-Masri, he was drugged during his
transport to Afghanistan and beaten in custody.

Investigations

In the German Parliament, the Bundestag, these cases, together with the
revelations about CIA flights and reports about two BND agents’ activities
in Baghdad, led to increasing pressure on the government in winter 2005
and spring 2006. Demands concentrated on a comprehensive explanation
from the government about what happened and what its future policies
might be. (In autumn 2005, the government had changed from a Social
Democratic-Green coalition to one formed by the Christian Democratic and
Social Democratic parties.)

In Parliament, a special committee was mandated with overseeing the
three German intelligence agencies (BfV, BND and MAD), the parliamen-
tary control body (Parlamentarisches Kontrollgremium, or PKG). The offi-
cial government justification was, of course, that the work of the intelligence
agencies should not be endangered, and that foreign agencies would limit
their cooperation if too much information was revealed. Since the meetings
are very confidential and the committee rarely addresses the public, the
scope and depth of control is not transparent to the public and has often
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been criticized by the media, as well as by some members of Parliament. In
practice, most of the time the media discover critical cases (e.g., surveillance
within Germany by the BND of an author critical of BND activities in the
mid-90s),18 and then the committee deliberates secretly. Real information is
often absent from public discourse.

In 2006, however, the government handed over to the PKG a confiden-
tial, 300-page report covering the Baghdad BND case,19 and the El-Masri,
Kurnaz, and Zammar cases. A redacted version of 200 pages was distributed
to all members of Parliament, and a 90-page version was published—an
unusual step so far. The public report left out, however, specific case mater-
ial on the recommendation of the Federal Commissioner on data protection
(Germany, Bundesregierung, 2006).

In its report, the government argued that it must have the right to ques-
tion suspects abroad, including in nondemocratic countries (ibid.: 81–84).
Only if evidence emerges that the person interviewed was tortured would
the interrogation be suspended. It is not clear, however, how such a conclu-
sion would be made, especially in the light of the often-heard argument by
security agencies (not the least in the United States regarding prisoners at
Guantanamo) that suspects are likely to say that they have been tortured
to enhance their defense. The government stated that in the future, the fed-
eral crime office should not be involved in questioning, only intelligence
agencies.

The government had probably hoped that through the report it would be
possible to silence voices who demanded a parliamentary investigation com-
mittee. A number of open questions had been answered by the government
in the report. But after some difficult discussions among the three opposi-
tion parties (liberal, left, and green) because of diverging objectives, all
agreed to join hands to push through an investigation committee that at the
time of writing is being formed (this is possible with 25 percent of all mem-
bers of Parliament). It will also look at the last three cases mentioned (omit-
ting the Baghdad case).

CIA Flights: Debates on the European Level

The Council of Europe (the Parliamentary Assembly and Secretary
General) and the European Union (European Parliament) set up investiga-
tions on the CIA flights in Europe, separate from national investigations in
various countries.

While only limited new information was provided in the final report—
it is not clear which and how many terrorist suspects have been transported
on which flights. The Council of Europe’s secretary general, Terry Davis,
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presented the following key recommendations in February 2006. He called
for national definition of such acts as aiding criminal offenses, official recog-
nition of sites of detention, a regulatory framework for foreign secret ser-
vices, and greater supervision of air traffic (Council of Europe 2006: 21)

Dick Marty, the Swiss parliamentarian and rapporteur of the
Parliamentary Assembly of the Council of Europe, and the Secretary
General delivered their final reports on June 2006. Marty acknowledged
that there is no formal evidence of the existence of secret CIA detention
centers in Poland, Romania, or other member countries. But he is convinced
that serious indications continue to exist and grow stronger. He talks about
a global “spider’s web” that was established by the CIA and distinguishes
four categories of aircraft landing points, which indicate different degrees of
collusion on the part of countries concerned, stopover points, staging points,
one-off pickup points, and detainee transfer and drop-off points (PACE
2006: 8, 13). In his report, fourteen member countries are identified, among
them Germany (in the category of staging points). The majority of the
Parliamentary Assembly supported his analysis and recommendations.

The Impact and Perils of Security Cooperation

German state reactions to the Red Army Faction and post-9/11 develop-
ments have been influenced by three key factors: a legacy of state crimes
committed under National Socialism that requires that rule of law standards
had to be upheld, a much stronger control of executive action by Parliament
and the judiciary than in most other Western countries, and an acknowl-
edgement that German measures against terrorism had to be part of inter-
national cooperation, especially among Western states. All of this favored a
general commitment to national and international human rights norms,
even in situations bordering on national emergency. It also might have
required some compromises in the practical field regarding international
cooperation.

Fundamentally, Germany chose a criminal law approach to fight terror-
ism. Changes of legislation and some state practices on a few occasions
transgressed fundamental rule of law principles (for example, incommuni-
cado detention and prison conditions). The situation regarding a few post-
9/11 cases has not yet been sufficiently clarified.

To summarize, the main continuities included that no special legal
regime beyond harsh criminal-law measures was instituted in either the
1970s or after September 11. Even so, legal norms were changed so that the
state was able to react more effectively against now-transnational terrorist
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threats. Changes in the 1970s mainly concerned penal law and criminal pro-
cedural standards, especially regulations on the defense lawyers for terror-
ist suspects. After 2001, the two antiterror law packages concentrated on
facilitating contact, exchanging information and action between police and
intelligence agencies, and allowing the state to ban national chapters of
internationally acting foreign terrorist organizations (StGB, article 129b).

While there were and are risks in terms of the negative impact of coun-
terterrorist measures on civil rights, no development toward a legal grey
zone or shadow-state apparatus took place. Fairly lively debates about these
issues continue to take place, not necessarily in the general public but apart
from government and Parliament among interested circles of academics,
media professionals, and NGOs.

After September 11, 2001, cooperation between states played a much
bigger role than in the 1970s. Indeed, international cooperation is undoubt-
edly key in fighting transnational terrorism effectively. Three of the key
questions to emerge were, Along which political-military dimensions
should the fight develop, and according to which legal norms? And what
could and should states do that might differ from the overall strategy,
norms, and practices of the most important player, the United States?

While there was a strong sense of solidarity with the United States as
victim of terrorist attacks in 2001, differences of opinion on strategy and
tactics with some European countries came to the fore rather quickly, espe-
cially on Guantanamo. There was increasing concern regarding the exces-
sive emphasis on military aspects of the counterterrorism strategy. In
almost every European country, the main responsibility for the fight against
terrorism lies with the ministries of the interior and, secondly, of justice,
with a rather marginal role for the defense ministry. The obsession with the
war metaphor—the most recent being the “long war” (see, e.g., Carafano
and Rosenzweig 2005)—bolsters the military part of foreign policy and
strategic thinking as well as the Pentagon among the U.S. bureaucracy in
turf battles, but it has not found any substantial echo in any of the member
states of the European Union.

The nexus between international cooperation and the protection of
human rights was and is relevant with regard to the extradition or expulsion
of foreigners to the United States, with a view to the death penalty and the
possibility of a trial before a military commission in Guantanamo that lacks
fairness (including the issue of whether in these cases evidence should be
furnished to U.S. courts). In the EU and German extradition treaties of 2003,
an assurance that no death penalty will be passed has been included. In the
German legal assistance treaty of 2003, the government can—but does not
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have to—refuse extradition if evidence furnished is being used by special
courts in an emergency situation (Ausnahmegerichte). Similarly, German
law impedes the expulsion of foreigners according to immigration laws to
their home country where they might be subject to torture, other inhumane
treatment, or severe human rights violations. As far as cooperation among
foreign intelligence (and perhaps police) agencies, a key question has been
whether the German government should use information generated in an
unclear interrogation context, i.e., when a person might have been tortured,
in order to prevent new terrorist acts? The German minister of the interior,
Wolfgang Schäuble, responded affirmatively and was criticized by some
politicians and supported by others.20

The issue of a legal grey zone and shadow-state apparatus is here very
much in the public debate. So far, both political elites and society would not
tolerate such a development in Germany or in international cooperation. At
the beginning of January 2006, before her visit to the United States, the con-
servative chancellor of Germany, Angela Merkel, told the press, “An insti-
tution like Guantanamo in its present form cannot and must not exist in the
long term. We must find different ways of dealing with prisoners. As far as
I’m concerned there’s no question about that.”21

The alternative path followed by Germany may inform the wider debate
among liberal democracies and the Western alliance—even the United
States itself. Coming back to the U.S. experience that began this volume, as
the former FBI agent John German observed with respect to the United
States, “Terrorism will never go away, and free and open societies will
always be especially vulnerable. But we do not win by coming less free and
less open. Ironically, al Qaeda does not have the power to destroy the United
States. But we do. By playing into a script written by the terrorists we have
indeed squared the error” (German 2005: 16).
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10 Conclusion
Human Rights in Hard Times
Gershon Shafir, Alison Brysk, and Daniel Wehrenfennig
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This volume makes the case for human rights in hard times, when violent
enemies of the state threaten the lives of large numbers of citizens. We
compare the experience of the U.S. trade-off of human rights with most
similar systems like the UK and Canada, which have stayed closer to demo-
cratic and international standards, to show that threatened democracies have
better options. Like Michael Ignatieff, we adopt a comparative and histori-
cal perspective to show that this threat is not new—but the lessons we draw
from history involve protection of the greater good from the politics of fear,
not necessary adjustment to the lesser evil. We compare current threats and
responses to commonly invoked security “role models” like Israel and
Northern Ireland to independently analyze the import of their experience,
and find that their trade-offs were not sustainable. Tracing the paths of cases
like Germany and Spain shows how historical learning helps set the tem-
plate for the current debate in those countries, and expands the menu for
counterterror policies.

Democracy is necessary but not sufficient to protect human rights in
hard times, and human rights are the necessary basis for a legitimate
response to terrorism. Democratic rule of law, transparency, and participa-
tion must be maintained; they can mitigate some abuses against citizens
within the national territory, and provide some retroactive accountability.
But contesting the politics of fear that underlies the design of military poli-
cies, abuses abroad and against noncitizens, shadow states, and the unilateral
abrogation of international law requires reframing national security as
human security.

Moreover, liberal democracies must also strive to exercise cosmopolitan
self-determination, in which leaders construct national interest in accor-
dance with the needs of their own citizenry, guided by accountability to



internalized universal principles—rather than by hegemonic aspirations. A
democracy must be more than an elected Leviathan; rather, a democratic
state is a political community constituted to protect its citizens from the
range of threats to their life, liberty, bodily integrity, and human dignity. It
must remain so even against the threat of unlawful and indiscriminate vio-
lence. This is the mandate and limit of state security policy.

Human Rights as Human Security

While it is clear that human rights protect the individual from state vio-
lence, it is useful to rehearse how the state’s respect for human rights also
contributes to the defense of the members of the political community from
terror. One goal of terrorism is to create disruption and fear in a target soci-
ety to produce major change in military policy, alliances, regime type, or
even sovereignty. Another is to provoke the kind of excessive and indis-
criminate repression that will make the discontented welcome the terrorists
as their champions. In order to defend democracies from these threats, tar-
get states need reliable information, sophisticated understanding of struc-
tural causes and the global context, effective options for the control of vio-
lence, and international support. None of these alone will avail, and even
together they may not eliminate illegitimate violence—but these are the
responses with the best chance of decreasing the human and institutional
damage. In the long run, respect for human rights contributes to informed
and proportional policy making, democratic legitimacy, social cohesion, and
international cooperation.

Many of the worst violations are pursued in the name of securing infor-
mation, yet torture and illicit detention have not proven an effective source
of intelligence for counterterror as an overall strategy. On the contrary, the
historical and comparative pattern of counterinsurgency suggests that dis-
proportionate and inappropriate tactics lead to a cycle of mutual escalation
between insurgents and government forces, which ultimately “destroys the
village in order to save it”—in the U.S. military’s classic defense of scorched
earth tactics in Vietnam, America’s first major defeat. Beyond this, the
effects of torture and abuse spread from degradation of the victims to cor-
ruption of the perpetrators to a systemic crisis of values that undermines
the cohesion of democracies. A state that violates universal principles calls
into question its own national identity, diminishing public support for secu-
rity sacrifices in the name of that identity, alienating alliances based in part
on common values, and blurring the distinction in international public opin-
ion between terrorist violence and defensive “state terror” (Pfaff 2005).
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The link between respect for human rights and international cooperation
is expressed by the German Parliament’s March 2004 resolution, an allied
state which has felt unable to extradite certain suspects to the U.S. and failed
to convict an indicted terrorist leader due to U.S. restrictions and interfer-
ence with German legal standards of evidence.

[I]t constitutes a blatant contradiction when, of all people, those who
justify the fight against terrorism with the need to protect rights and
the security of the people undermine this protection by the very meth-
ods they choose for this fight. It is therefore not only by international
law that the USA, as the largest and strongest democracy in the world,
is bound to respect the fundamental rights of even the most dangerous
terrorists. This is all the more true as the USA expects and demands
strict compliance with these rights and principles from others. Inter-
national legitimacy is an important resource in the fight against inter-
national terrorism. One of the sources of legitimacy is the transparency
of proceedings. (Heinz and Arend 2005: 42)

Similarly, the Spanish judge Baltasar Garzon, known equally for his decades
of prosecution of terrorists in Spain and the landmark human rights case
requesting the extradition of the former Chilean dictator Augusto Pinochet
from Britain, has demanded the closure of Guantanamo and discussed how
U.S. secrecy has constrained his own prosecutions of al Qaeda suspects in
Spain (Sciolino 2006). In July 2006, the twenty-five nations of the European
Union formally demanded that President Bush close the Guantanamo prison.

Best Principles and Practices for Sustainable

National Security

Sophisticated understanding and policy alternatives are best achieved
through democracies’ characteristic commitments to open debate, pluralism,
and participation—not a militarized politics of fear. The first thing liberal
democracies need to stay liberal is a democratic national security process. In
addition to the classical role of checks and balances like parliamentary debate
and judicial review to safeguard the rights of suspects, a transparent and
pluralistic national security policy process protects citizens from misguided
or ill-informed policies made by a narrow or self-serving elite. The road to
Abu Ghraib was paved with discarded memos from dissident lawyers within
the Bush administration who were systematically excluded from policy
making (Golden 2006), while the veil of secrecy over Guantanamo produced
international condemnation rather than actionable intelligence—as silenced
FBI interrogators had warned.
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The rule of law is what separates liberal democracy from populist caprice,
which is at special risk in times of threat. This book shows that states can
maintain the rule of law with even a derogatory legal regime such as the
UK, but dualistic or parallel zones of illegality undermine democracy and
grow to contaminate even its theoretically protected members and prac-
tices. The Landau Commission was convened in the wake of the coerced con-
fession of an Israeli citizen, whereas Canada’s unitary regime has renegoti-
ated its detention policies for noncitizens.

Comparative and historical analysis indicates that terrorism may be tem-
porarily suppressed by military campaigns, but ultimately diminishes only
when there is some viable political response to the grievances of the sup-
porters of violent outsiders. This does not mean that violence will disappear
with attention to “root causes,” only that in the long run, a more just and
democratic world order will be relatively more stable and peaceful. One
implication of this understanding is that human security must include
human rights education in the broadest sense; an active promotion of a
democratic and cosmopolitan national identity that interprets unavoidable
losses as honorable sacrifices for common values supported by a compas-
sionate political community, rather than fear-provoking threats to the exis-
tence of the nation (see below).

It also means that democratic societies will always need effective and
legitimate options for the control of violence, alongside long-term political
and ideological reconstructions. Generally, our comparisons show that in
most instances police rather than military forces will be more appropriate
and internationally legitimate to counter terror. Respect for human rights in
the conduct of police campaigns works logically and historically to increase
their effectiveness. Discriminatory measures such as racial or religious pro-
filing tend to reduce community cooperation with the police and reduce
immigrants’ integration, especially in vulnerable immigrant communities
that may have information on transnational terror networks. On the other
hand, strong social cohesion and participation rooted in common commu-
nity values contribute to effective policing in international as well as domes-
tic conflicts.

Finally, our work supports the notion of meaningful multilateralism as a
“best principle” of sustainable human security. EU membership did more
for Britain than set a standard of international legal accountability—multi-
lateralism actually contributed to a framework for resolving the underlying
conflict. Similarly, Spain became a more liberal democracy in the EU con-
text, with positive effects on security policies and increased scope for self-
determination.
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Table 10.1 Best Practices for Human Security

Horizontal  
Accountability Actors Best Practices

Parliamentary Elected representatives Monitoring and review of 
control military and executive 

(Heinz, Forsythe, Adelman,
Campbell)

Judicial control Judges, lawyers Courts review laws and 
policies; lawyers represent
noncitizens (Heinz, Landman
Shafir)

Opposition Political parties, Contest policies, discrimination
designated group and definition of national
representatives interest (Heinz, Adelman,

Forsythe)

Vertical Accountability Actors Best Practices

International United Nations (UN), Conventions,reports, silent
organizations Council of Europe diplomacy, membership 

pressures (Heinz, Campbell,
Martí et al.)

International law European Court of Human Judicial review (Campbell,
Rights (ECHR), Intl. Landman)
Criminal Court (ICC)

Allies Allied countries, NATO Critique (Heinz, Falk); resis- 
tance (Adelman, Martí et al.)

Global civil society International NGOs Information, mobilization 
(ICRC, AI), public (Martí et al., Heinz,
opinion, media Forsythe)

Public Opinion Civic groups, private Surveys (Adelman), symbolic
citizens, educators, actions (Martí et al.), debates
schools publications (Campbell,

Shafir, Brysk)

Alternatives Actors Best practices

Legitimate social Police, peacekeepers Community-based policing,
control weapons control (Landman)

Transnational support IGOs, esp. regional Information and judicial 
cooperation (Heinz)

Political Solutions States, rival groups, Conflict resolution, power 
hegemons sharing (Campbell)



The best practices that flow from these best principles can be summarized
as horizontal accountability, vertical accountability, and alternative modes of
national security. Horizontal accountability comprises the checks and bal-
ances of democratic institutions for transparency, participation, and legal
control of national security policy. Vertical accountability consists in the
pressures from above and below to incorporate universal norms in state
practices. Alternative pathways to human security provide long-term reduc-
tion of threat, and sustainable responses to nonstate violence. Each of our
cases demonstrates a combination of these factors; some notable illustra-
tions of particular best practices are indicated in Table 10.1.Table 10.1 about here.

Exporting Illiberalism: “Worst Practices” of the

War on Democracy

The U.S. export of illiberal models of counterterror has distorted national
debates on the appropriate balance between rights and security. Cosmo-
politan global influences can contribute to humane security policies—but
other modes of international exchange are part of the problem this book
seeks to address. Governments import and export counterterror models and
legislation, and scholars and the public study and discuss them. Examining
three countries not profiled in this volume, Turkey, India, and Australia, will
further demonstrate the uses and abuses of foreign laws and models in the
context of fashioning counterterror policies that protect human rights in
threatened democracies beyond the Atlantic alliance.

The Turkish counterterror law that took effect in 1991, developed as part
of its struggle against Kurdish separatism and terror, defines terrorism
based on its purpose or aims rather than referring to specific criminal acts.
The government of Prime Minister Recep Erdogan, however, is attempting
to bring Turkish human rights laws into line with EU standards. As part of
this process Turkey has improved its civil rights legislation for its citizens
and granted cultural and linguistic rights to the Kurdish minority, though
its practice still lags considerably. Its antiterror law was also purged of infa-
mous restrictions on the press and the freedom of speech as part of the EU-
inspired reforms. But after a five-year lull, violence against both civilians
and military forces has been on the rise since June 2004, when the PKK
announced it was resuming its attacks. In addition, Turkish targets were
attacked by international jihadists. Searching for a way to reconcile national
security with human rights, the Turkish cabinet has been studying the stiff
antiterrorism legislation passed in Britain in the wake of the July 7, 2005,
bombings in the London tube. The new Turkish legislation might include
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broad definitions of both terrorism and its supporters (“Turkey Seeks
Tougher Anti-Terror Measures” 2005). Turkey’s desire to join the EU has
been counterbalanced by the resurgence of ethnic terror and U.S. influence,
in a classic example of Adelman’s negative concept of balance.

India suffered grievous terrorism from its inception over control of parts
of Kashmir and Jammu. In 1995, its Terrorist and Disruptive Activities
Prevention Act, under which tens of thousands of individuals were detained
but never charged, was allowed to lapse by the Indian Parliament. The
Bharatiya Janata Party-led government proposed a new antiterrorism bill in
2000 but, under criticism from human rights groups and the Congress
Party, it failed to win approval. In late October 2001, drawing upon “new
antiterrorism legislation in the United States and Britain to justify the new
Indian law,” a new Prevention of Terrorism Ordinance was enacted (Sidel
2004: 163). It allowed for up to 180-day detention of suspects, broadened the
definition of terror-related crimes, and increased their punishment. But the
Indian antiterror legislation went beyond the initial U.S. and UK
responses—the Patriot Act and the Anti-Terrorism Act—and opponents
were able to use this disparity to scale back the law’s stringency. In fact, it
was passed only after the December 2001 attack on the Parliament in Delhi
and the convening of a special session of both houses of Parliament (Sidel
2004: 165–66). The new coalition government under Congress Party lead-
ership, however, repealed this legislation in 2004. It is obvious that while the
example of the United States allowed one Indian government to promulgate
sweeping counterterror legislation, its legitimacy remained in question.

Similarly, Australia, which had no direct experience of terrorism, intro-
duced a series of counterterror legislation in 2002, among others the
Security Legislation Amendment (Terrorism) Bill to expand government
authority. These new laws generated public opposition—and special
umbrage was taken at the attempt to pass legislation that went further than
U.S. and UK counterterror legislation—until it was softened. When Aus-
tralians were the victims of the bombing of tourist sites in Bali on October
22, 2002, the tougher measures were adopted (Sidel 2004: 156–62). As in
Turkey, the balancing process shifted towards a politics of fear.

“Learning” from foreign examples without democratic debates and con-
straints was most clearly demonstrated in regard to the use of torture, along
with cruel, inhumane, and degrading treatment of detainees. The “French
School” of counterinsurgency born in Indochina and Algeria, which
employed torture as its principal weapon, was exported to Latin America,
especially Argentina, “leading to an epidemic of torture,” and again back to
Vietnam by the United States (Robin 2005: 44, 49–53). It has been strongly
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suggested that the British practices of coercive interrogation in Northern
Ireland played a role in the development of Israeli methods used against
Palestinian terror suspects in the occupied territories. Israel itself provided
an example or even served as an explicit model to the United States in devel-
oping its coercive interrogation tactics during the post-9/11 Afghan and
Iraqi wars. The hegemonic stature of the United States magnifies the con-
travention of international humanitarian law it emulates by projecting it
globally.

Although the coercive interrogation methods, models, and examples
mentioned provided short-term relief and possibly thwarted specific attacks,
they proved to be colossal policy failures. Effectiveness does not seem to
have served as the yardstick of torture. France and the United States are
long gone from Vietnam, the military dictatorships in Latin America have
been replaced with democratic regimes, and Israel is now embroiled in seem-
ingly irresolvable structural conflicts in the West Bank and Lebanon, in
which military might does not provide sustainable security. The bitterness
and shame they left behind, however, are slow to abate.

In speaking of nondemocratic regimes, the Egyptian sociologist and
human rights activist Saad Eddin Ibrahim observed, “every dictator in the
world is using what the United States has done under the Patriot Act and
other derivative measures to justify their past violations of human rights, as
well as declaring a license to continue to abuse human rights at present and
in the future” (Human Rights Defenders 2003). The use of hegemonic
Western models works differently in liberal democracies that are con-
strained by parliamentary opposition and human rights organizations.
Overall, the counterterror legislation of the hegemonic powers—the U.S. as
well as the UK—not only offered the model but also set the parameters for
the legitimacy of legislation, the extent to which human rights may be sac-
rificed in the service of the war on terror. As the Australian justice Michael
Kirby stated to the Australian Bar, “the countries that have done best
against terrorism are those that have kept their priorities, retained a sense
of proportion, questioned and addressed the causes of terrorism, and
adhered steadfastly to constitutionalism and the rule of law” (Kirby 2001:
32–35).

National Insecurity and the Politics of Fear

We found particularly counterproductive and worrisome the loss of that
sense of proportion, most specifically in the designation of U.S. counterter-
ror policy as the “War on Terror” or our era as the “Age of Terror.” Our
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objection is not to the designation of the enemy as terrorists or to the goal
as the delegitimation and eradication of their means—indiscriminate vio-
lence aimed at civilians. Rather, we question the metaphorical use of the
term war as its counter-means. We are concerned that the boundaries of this
“war” are amorphous and its duration open-ended. Even more, we are trou-
bled by its use as the idiom for our age as, for example, Ignatieff chose to
subtitle his volume. Such narrow focus not only ignores or backgrounds
other pressing issues and concerns, but courts the hazard of what sociolo-
gists and criminologists have described as moral panic.

In Stanley Cohen’s apt description:

Societies appear to be subject, every now and then, to periods of moral
panic. A condition, episode, person, or group of persons emerges to
become defined as a threat to societal values and interests; its nature is
presented in a stylized and stereotypical fashion by the mass media;
moral barricades are manned by editors, bishops, politicians and other
right-thinking people; socially accredited experts pronounce their diag-
noses and solutions; ways of coping are evolved or (more often) resorted
to; the condition then disappears, submerges or deteriorates and be-
comes more visible. Sometimes the object of the panic is quite novel and
at other times it is something which has been in existence long enough,
but suddenly appears in the limelight. Sometimes the panic passes over
and is forgotten, except in folklore and collective memory; at other
times it has more serious and long-lasting repercussions and might
produce such changes as those in legal and social policy or even in the
way the society conceives itself. (Cohen 2002: 1)

Examples of such panics in the past ranged from witchcraft, through
Prohibition and juvenile delinquency, to McCarthyism. All four were moral
panics in that they were viewed as a threat not just to their victims but to
the social order itself. Though analysts of moral panics have at times pointed
out that they may be emotional, irrational, or the sublimation of deeper
concerns, this does not have to be so. The threat of global terrorism is con-
crete and real, and in an age of weapons of mass destruction can lead to par-
ticularly devastating results. And yet, while the term WMD during the Cold
War referred almost exclusively to nuclear weapons, since then this phrase
has been expanded to include biological and chemical weapons as well,
though the effects of the three types of weapons vary greatly (Mueller
2005: 217–20). In fact, most scholars who studied the incidences of such
panics share the view that moral panics trade on fears and generate it in a
disproportionate measure (Goode and Ben-Yehouda 1994: 36–38, 43–45).

Our own question is how to prevent reasonable fear from turning into
moral panic, into a feeling of national insecurity? Terrorism is unique, and

Human Rights in Hard Times / 185



distinct from other sources of moral panics, precisely in this sense: its goal
is to terrify the public. A pervasive and exaggerated sense of insecurity plays
directly into the hands of terrorists by creating the panic that they seek to
unleash but are unable to create on their own.

Alarmism and the politics of fear that generate moral panics are also
liable to make analyses required in a struggle against terrorists and the
responses to them flawed. Moral entrepreneurs and crusaders play a crucial
role in inflating the level of threat so as to demand the tightening of legis-
lation, adding new rules and, on occasion, justifying the breaking of laws in
the fight against threats. Political leaders in the U.S. have extended the “war
on terror” into Iraq or, as in Spain, attributed terror attacks to erstwhile
opponents, thus misrepresenting enemies to advance political agendas that
might be only tenuously related to the original threat (Cohen 2002: 90–92;
Goode and Ben-Yehouda 1994: 79–82). Shadow-state apparatuses, grey
zones of counterterror law, and even policies which simply weaken due
process protections illicitly expand definitions of terror, executive power,
and targeted suspects—thus falling into the provocation trap that has been
a hallmark of terrorists. Successful provocation, after all, requires the dis-
tinct interaction of two parties: the provocateur and, not less importantly,
the provoked.

Al Qaeda and other terrorists commonly justify their methods by refer-
ence to criteria of necessity and proportionality. Terror, they hold is the tool
of the weak in asymmetrical warfare. They contend that attacks on Muslims
around the world, which they view as interconnected and systematic, have
taken such horrific toll that they justify the worst excesses of al Qaeda’s
own “counterterror” (Gerges 2005; Wiktorowicz 2006: 221–22). In short,
terrorists are the true masters of generating moral panic with the intention
of lowering or demolishing moral barriers so as to justify “collateral dam-
age.” But their use of these principles is unmoored from international
humanitarian law, in particular the four Geneva Conventions of 1949. The
obligations of necessity and proportionality that were refined in those doc-
uments were accompanied by additional fundamental principles: civilian
immunity, distinction between civilian and military targets, and above all
humane treatment, namely the prohibition of torture, inhumane and
degrading treatment of prisoners and civilians. These principles form a clus-
ter or concord, and in fighting terrorism they are the values around which
the battle is waged. In defending them, liberal democracies defend them-
selves. In defending themselves, they defend and are protected by human
rights and international humanitarian law.

Fighting the moral panic that legitimates terrorism requires that we not
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succumb to it ourselves. Whereas the media may be competent in assessing
risk and comparative probabilities in the economy and sports, both the
media and political leaders have contributed to an excessive feeling of vul-
nerability when it comes to international terror. The best antidote to moral
panic is education. This book seeks to contribute to that education by show-
ing how democracies can move from national insecurity to sustainable pro-
tection of the rights we are fighting for.
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1. Brysk, Human Rights and National Insecurity

1. We do not consider the important and related but distinct question of the
conduct of foreign military operations, which is generally treated as a question
of international humanitarian law or laws of war rather than human rights
standards strictly speaking.

2. Falk, Encroaching on the Rule of Law

1. For an attempt in this direction, see Falk 2005a.
2. For useful discussion of this observation, see O’Donnell 2005. On the

American tendency to absolutize its goals in wartime, see the influential study
by Tucker (1960).

3. See Falk 2007.
4. This history is narrated persuasively in McCoy 2006.
5. For a depiction in the setting of the Vietnam War, see Falk, Lifton, and

Kolko 1971.
6. The report offers strong criticisms of President Bill Clinton’s economistic

approach to world order and provides a blueprint for a much more militarist for-
eign policy. The report was signed by many who would become core members
of the Bush entourage of advisers and is notable for three reasons: its stress on
the importance of regime change in Iraq, its failure to relate American strategic
priorities to counterterrorism, and its recognition that its recommendations
could not be operationalized without a change in the political climate that would
mobilize the American people for war.

The acknowledgment of this last point in the PNAC report, together with the
U.S. government’s many failures to heed warnings about a terrorist attack on
American targets, as well as mystifying oversights in the face of the attack itself,
have fueled suspicions about some level of official complicity with respect to the
9/11 events, at least a willingness to allow something to happen that might



have been prevented. The most responsible and comprehensive critique of the
official version of 9/11 can be found in two books written by a highly respected
philosopher of religion, David Ray Griffin (Griffin 2004, 2005).

7. Merillat 1964; Moore, Tipson, and Turner 1990. Perhaps the most pene-
trating exploration of this issue is to be found in the jurisprudential approach of
McDougal et al. (1960).

8. See Goldsmith and Posner 2005 for a highly intellectualized argument for
the subordination of international law, which means generally subordinating
the rule of law to the extent that it is structured by reference to international
standards; for highly unprecedented arguments favoring presidential unac-
countability in wartime, see Yoo 2005. For a critique of Yoo, see Cole 2005. For
useful defenses of legality as the basis for foreign policy, see Sands. 2005;
Bartholomew 2006. On the resistance of some government lawyers to the neo-
conservative assault of legality, see Hajjar 2005: Bilder and Vagts 2004.

9. See the useful range of interpretations in Ignatieff, ed., 2005. For a neo-
conservative approach to this issue of a distinctive American role that is less law-
oriented than that of Western European liberal democracies, see Kagan 2003.

10. I originally shared this sense of plausibility, justifying the recourse to
war against the Taliban regime in Afghanistan as the appropriate response to the
sort of continuing threat that seemed to be posed by al Qaeda. See Falk 2003.

11. This strategic posture was initially depicted by President Bush in his
address to the graduating class at West Point on June 1, 2002. It was authorita-
tively set forth in National Security Strategy of the United States of America,
White House, September 2002, Section V, and has been restated in the sequel
document, National Security Strategy of the United States of America, White
House, March 16, 2006, pp.18–24.

12. Israel’s attack on the Iraqi nuclear reactor at Osirak in 1981 was
premised on such a preventive rationale, but not as associated with a terrorist
threat. The attack exhibited an overall unwillingness to allow any neighbor to
become a potential challenger to Israeli military dominance in the region.

13. On the role of A. Q. Khan, see Seymour M. Hersh, “‘The Deal’: Why Is
Washington Going Easy on Pakistan’s Black Marketers?” The New Yorker,
March 8, 2004.

14. There are various relevant legal memoranda by government lawyers,
especially Jay S. Bybee, Alberto Gonzales, and William J. Haynes, II; the main
documents are listed in Bilder and Vagts 2006, n. 1. For the main official texts,
see Greenberg and Dratel 2005; Greenberg 2006. The most authoritative politi-
cal defense of U.S. government practices was given by President Bush: “Presi-
dent Discusses Creation of Military Commissions to Try Suspected Terrorists,”
White House, September 6, 2006.

15. See the exhaustive assessment of this position in Luban 2006. For a
notorious scholarly argument favoring “legalized” torture, see Dershowitz
2002. Also see Scheppele 2005.

16. John Major and Kim Campbell, “Terrorism in Democracies,” IXXI break-
fast conversations, London School of Economics, December 1, 2005.
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17. Condoleezza Rice did raise these issues in a widely quoted talk given in
Cairo on June 20, 2005, but it did not result in any visible change in policy. Her
essential message was as follows: “For 60 years, my country, the United States,
pursued stability at the expense of democracy in this region here in the Middle
East—and we achieved neither. Now, we are taking a different course. We are
supporting the democratic aspirations of all peoples.” “Remarks at the American
University of Cairo,” http://www.state.gov/secretary/rm/2005/48328.htm.

18. Indeed, the 2006 Quadrennial Defense Review highlights its extensive
review of American defense planning by reference to what it describes as “the
long war” for which it posits no benchmarks for an eventual outcome. Qua-
drennial Defense Review Report, February 6, 2006, especially the section enti-
tled “Fighting the Long War,” pp. 9–11.

19. See the useful study focused on the World War II experience by O’Don-
nell (2005).

20. See Korematsu v. United States 320 U.S. 214 (1944); also Hirabayashi v.
U.S. 320 U.S. 81(194). See O’Donnell 2005: 271–93.

21. See Hamdi v. Rumsfeld, 296 F.3rd 278 (2002); further upheld in Hamdi
v. Rumsfeld, 542 U.S. 507 (2004); also Jose Padilla v. Donald Rumsfeld, 243 F.
Supp. 2d 42 (2003). The United States Supreme Court later reversed, affirming
Hamdi’s right to habeas corpus, a result now overridden by the Military Com-
missions Act that deprives alien detainees of habeas corpus.

22. See the memorandum of William H. Taft IV, legal advisor to the Depart-
ment of State, “President’s Decision about the Applicability of Geneva Conven-
tions to al Qaeda and Taliban,” March 22, 2002, in Greenberg 2006: 283–316. A
conservative rationale is to be found in Lee A. Casey and David B. Rivkin, Jr.,
“Rethinking the Geneva Conventions,” in Greenberg 2006: 203–13.

23. For a relevant overview of tendencies toward “new wars” and their
implications for domestic political order, see Kaldor 1999.

24. “President Discusses Creation of Military Commissions to Try Sus-
pected Terrorists,” White House, September 6, 2006.

25. See especially the views presented in Greenberg, n. 13; also Roth and
Worden 2005. See also the special issue of The Nation entitled “The Torture
Complex,” December 26, 2005, pp. 11–42.

26. This argument is developed in the most nuanced form by Ignatieff (2004).
For a shorter, chastened statement, one made after the Abu Ghraib disclosures and
hence less deferential to the rationales put forward by the U.S. government, see
Ignatieff 2005. A broader exchange of views can be found in Levinson 2004.

27. John Bolton has been the most outspoken neoconservative voice on the
proper view of international law and authority of the United Nations. In his own
words, “It is a big mistake for us to grant any validity to international law even
when it may seem in our short-term interest to so—because, over the long-
term, the goal of those who think international law really means anything are
those who want to constrict the United States.” For this and related assertions
see “John Bolton: An Unforgivable Choice as UN Ambassador,” Council on
Hemispheric Affairs, March 10, 2005; available at http://www.coha.org. Jack
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Goldsmith and especially John Yoo have been the most influential academic
supporters of the approaches to legal issues taken by the Bush presidency.

28. United Nations, Economic and Social Council, Commission on Human
Rights, 2006.

29. Pub. L. No. 107–40, 115 Stat. 224 (2001).
30. “On NSA Spying: An Open Letter to Congress,” The New York Review

of Books, February 9, 2006. http://www.nybooks.com/articles/18650.
31. For text of Geneva Convention relative to the treatment of prisoners of

war, see The Geneva Conventions of August 12 1949 (Geneva: International
Committee of the Red Cross, undated, pp.75–134, at 75–78). Article 5 is partic-
ularly pertinent as it confers prisoner of war status on any person detained as a
combatant until such time “as their status has been determined by a competent
tribunal.”

32. See 10 U.S. Code §§821, 836 (2001); and Public Law No. 10740, 115
Statute 224 (2001).

3. Forsythe, The United States

1. See especially Tim Golden, “After Terror, A Secret Rewriting of Military
Law,” New York Times, October 24, 2005; John Barry, Michael Hirsh, and
Michael Isikoff, “The Roots of Torture,” Newsweek, May 24, 2004. See also
Mayer 2006: 32–42. Alberto J. Mora, who fought the policy of abuse from inside
the Bush administration, had a military background but was a civilian political
appointee at the time of his determined dissent.

2. This was suggested diplomatically in establishment circles. Bilder and
Vagts. 2004.

3. For a short and readable overview, see Jordan Paust, “The Common Plan
to Violate the Geneva Conventions,” Jurist, May 25, 2004, http://jurist.law.pitt
.edu/forum/paust2.php.

4. It is reasonable to characterize Afghanistan during 2001 and 2002 as man-
ifesting an internal armed conflict between the Taliban government and the
Northern Alliance, over which was imposed an international armed conflict
between the United States and the Taliban government.

5. See United Nations, Economic and Social Council, Commission on Human
Rights, 2006, para. 9. This is a report by five independent experts appointed to
various duties by the UN Human Rights Commission.The key legal point is con-
tained in 1977 Protocol I, additional to the 1949 Geneva Conventionss,Article 75,
parts of which apparently the United States has accepted as part of international
customary law. For a short and readable review of this issue, plus notation of its
importance, see Adam Roberts, “Keeping the Unlawful Combatants out of Legal
Limbo,” Washington Post, Outlook, February 3, 2002.

6. Some of those detained at Guantanamo were of various nationalities and
seized in Bosnia or Macedonia or Pakistan or some other place outside of
Afghanistan, and whose legal status was clearly different from Afghan nationals.
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7. In fact, during the Vietnam War, the United States detained North Viet-
namese and Viet Cong irregular fighters in a special prison regime supervised
by the International Committee of the Red Cross (ICRC). As long as these
enemy fighters could be distinguished as such by carrying arms openly rather
than secretly planting bombs, inter alia, the United States created for them a
supervised humanitarian quarantine in keeping with IHL principles—all the
while denying them the official status of prisoners of war. “Terrorists” were
treated otherwise.

8. There is no clear scientific or legal distinction between torture and lesser
forms of mistreatment. Case law over time might clarify the difference, as per
the European Court of Human Rights or the Israeli Supreme Court. But given
that the international legal definition of torture hinges on the intentional inflic-
tion of intense pain, physical or mental, the dividing line is subjective.

9. Dana Priest, “CIA Holds Terror Suspects in Secret Prisons,” Washington
Post, November 2, 2005, A1.

10. Unpublished source, January 2006, in the possession of the author.
11. Douglas Jehl, “White House Has Tightly Restricted Oversight of C.I.A.

Detentions, Officials Say,” New York Times, April 6, 2005, A19.
12. For a particularly good analysis of U.S. ties with Uzbekistan on this mat-

ter, with confirmation from British diplomatic circles, see Don Van Natta, Jr.,
“U.S. Recruits a Rough Ally to be a Jailer,” New York Times, May 1, 2005, A1
and A12. Also, an Australian security official confirmed that another person was
picked up in Pakistan, then transferred to Egypt, then sent to Guantanamo. New
York Times, February 16, 2005, A9. U.S. officials had previously denied all this.
See also Mayer 2005a, starting at 106.

13. Michael Scheuer, “A Fine Rendition,” New York Times, March 11, 2005,
A23. The author is a former CIA official.

14. Hamdan v. Rumsfeld, no. 05-184, decided June 29, 2006.
15. Initially, under Baccus and Dunleavey, particularly the military police at

Guantanamo operated according to the rule book of the Geneva Conventions.
Interview with Rick Baccus, “The Torture Question,” Frontline, PBS,
http://www.pbs.org.wgby/pages/frontline/torture/interviews.

16. This essay has more on the ICRC later. The FBI memos were obtained
and published by the ACLU on its Web site. The interrogator’s book is Saar with
Novak 2005; the chaplain’s is Yee 2005.

17. Amnesty International 2004. For another summary, see Human Rights
Watch 2004c. For yet another reliable report, see Bob Herbert, “Stories from the
Inside,” New York Times, February 7, 2005, A27. And see especially Margulies
2006, based on prisoner interviews.

18. Lelyveld 2005; Ignatieff, 2004.; Felner 2005. See also Chapters 4 (Camp-
bell) and 6 (Shafir) in this volume.

19. Douglas Jehl, David Johnston, and Neil A Lewis, “C.I.A. Is Seen as Seek-
ing New Role on Detainees,” New York Times, February 16, 2005, A16. Porter
Goss, the CIA’s new head, told Congress he could not confirm that all past
agency practices had been in keeping with federal laws that prohibited torture.
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violate military rules. See Kelley 2006.

25. A UN rapporteur on Afghanistan for the Human Rights Commission, M.
Cherif Bassiouni, who teaches at Depauw University in the United States, com-
piled a damaging report on prisoner treatment in Afghanistan, whereupon his
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with the CIA, see Neil Mackay, “Torture Flights: The Inside Story,” The Sunday
Herald, October 16, 2005, 20.

59. Alan Cowell, “Diplomat Says Britain Used Data Gotten by Torture,”
New York Times, December 31, 2005, A4.

60. http://www.legalaffairs.org/issues/March-Aprl-2006/review_Arimatsu-
Marapr06.msp.

61. BBC news, February 23, 2006.
62. See also Katrin Benhold, “European Inquiry Points to the Illegal Trans-

fer of Prisoners,” International Herald Tribune, December 13, 2005.
63. On this and other relevant European developments see Ian Fisher,“Europe

and the CIA: How Close?” International Herald Tribune, December 1, 2005.
64. See also the statements by British officials noted by Todd Landman in

Chapter 5 of this volume. These statements are supportive of restrictions on
human rights in a time of insecurity.

65. Richard Bernstein and Michael R. Gordon, “Berlin File Says Germany’s
Spies Aided U.S. In Iraq,” New York Times, March 2, 2006, A1.

66. Mike Blanchfield, “Red Cross Condemns Handover of Insurgents,”
Ottawa Citizen, September 29, 2005, A15.

67. Tim Naftali, “Milan Snatch,” Slate Magazine, June 30, 2005, http://
www.lexis-nexis.com. The matter of U.S. kidnapping in Italy was exceedingly
murky, as a newly elected government in Rome moved to indict an Italian secu-
rity operative for violating Italian law by cooperating with the United States in
the abduction. Ian Fisher and Elisabetta Povoledo, “Italy’s Top Spy Is Expected
to Be Indicted in Abduction Case,” New York Times, October 24, 2006, A3.

68. See, for example, John H. Cushman, Jr., “U.N. Condemns Harsh Meth-
ods in Campaign against Terror,” New York Times, October 28, 2004, A10. This
refers to comments by Theo van Boven, a UN rapporteur on torture.

69. United Nations, Economic and Social Council, Commission on Human
Rights, 2006.
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70. Amnesty International 2004. This report, not terribly well organized,
consists of 118 pages, with 771 reference notes.

71. Human Rights Watch 2005a. The report consists of 93 pages with 374
reference notes.

72. See Lelyveld 2005, covering a new U.S. military manual on interroga-
tion, and a U.S. report to the UN Committee against Torture.

73. See Foot 2005: 291–310. There were reports that the CIA maintained a
black site in Thailand.

74. The ICRC is a private Swiss association, part of Swiss civic society. But
it is recognized in public international law, and given certain rights in IHL. It is
treated by the Swiss government now, and by most governments, as if it were a
public international organization or intergovernmental organization. See also
Forsythe 2005.

75. “Action by the International Committee of the Red Cross in the event of
violations of international humanitarian law or of other fundamental rules pro-
tecting persons in situations of violence,” June 2005. International Review of
the Red Cross 858: 393–400.

76. ICRC press release, February 9, 2002. Some of the Guantanamo
detainees had no connection with Afghanistan and the armed conflict there, but
rather were seized in places like Bosnia, Macedonia, etc.

77. GC IV, Article 143, stipulates that ICRC visits may be delayed for “mil-
itary necessity,” but this is supposed to be temporary. In some cases at Guan-
tanamo the ICRC was denied visits to certain individuals for months.

78. In general, see Ratner and Ray 2004; in particular, see Neil A. Lewis,
“Red Cross Finds Detainee Abuse in Guantanamo,” New York Times, Novem-
ber 30, 2004, based on an ICRC report probably leaked by a U.S. source.

79. Agence France-Presse, June 17, 2005. See also for the Associated Press,
Alexander G. Higgins, “International Red Cross says U.S. Cooperation Good on
Guantanamo Despite Critics,” June 17, 2005, http:lexis-nexis.com.

80. The Fay report said that U.S. military authorities did not always take
ICRC reports seriously or investigate the allegations properly. AR 15-6 Investi-
gation, p. 64, http://www.defenselink.mil/news/Aug 2004/d20040824fay.pdf.

81. Human Rights Watch interviewed a number of U.S. military personnel
about Iraq and concluded that prisoner abuse was widespread there. BBC News,
“Iraq Prisoner Abuse ‘Was Routine,’“ October 19, 2006, http://bbc.co.uk.

82. See especially the analysis by the conservative scholar Francis Fukuyama,
“After Neoconservatism,” New York Times Magazine, February 9, 2006.

83. Margulies 2006 is very convincing on this point.
84. Congress forced the executive to back away from internationally recog-

nized human rights in the 1950s, then demanded more attention to at least civil
and political rights in U.S. foreign policy in the 1970s. See Forsythe 1988.

85. See especially Tim Golden, “Detainee Memo Created Divide in White
House,” New York Times, October 1, 2006: “In the end, the White House pressed
Republican senators to accept a broad definition of ‘unlawful enemy combat-
ants” whom the government can hold indefinitely, to maintain some of the
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presidents control over C.I.A. interrogation methods and to allow the govern-
ment to present some evidence in military tribunals that is based on hearsay or
has been coerced from witnesses.”

86. In the Arar decision, a U.S. court deferred to the executive and refused to
allow a claim about U.S. responsibility for the torture of a Canadian in Syria,
prioritizing U.S. relations with Canada rather than an individual right not to be
tortured.

87. Shortly after the Hamdan decision, the U.S. government issued a new
version of interrogation rules applicable to the military, and announced the
transfer of fourteen persons previously held in secret detention to the facility at
Guantanamo. These actions had the combined effect of placing “high value”
detainees under the legal protection of part of the laws of war. This had been
explicitly rejected by the Bush administration in 2001.

88. Neil MacFarquhar, “Lebanese Would-Be Suicide Bomber Tells How Vol-
unteers Are Waging Jihad in Iraq,” New York Times, November 2, 2004, A10.

89. According to many press reports, the Bush administration relied on a
prisoner’s “confession” that Iraq under Saddam Hussein had engaged in opera-
tional contacts with al Qaeda. According to these same reports, the confession
was extracted under torture and later recanted. If true, the reports indicate one
of the negatives about use of abusive interrogation. Saddam’s purported links to
al Qaeda were often mentioned by the administration, especially Vice President
Cheney, as one of the primary justifications for the March 2003 invasion. No
reliable proof has yet surfaced about these asserted contacts.

4. Campbell, Northern Ireland

I am grateful to Professor Bill Bowring (London Metropolitan University)
and to Gershon Shafir for helpful comments on drafts of this essay, and to my
research associate, Ita Connolly (University of Ulster) for her ever-efficient
assistance. The international law aspects of this essay draw upon Campbell 2005,
the analysis of hegemony draws upon Bell, Campbell, and Ní Aoláin 2007, and
analysis of the phases of the Northern Ireland conflict is based on Hadden,
Boyle, and Campbell 1990.

1. Art. 1.4.
2. 25 Eur. Ct. H.R. (Ser. A) (1978).
3. 2 EHRR, p. 80.
4. Donnelly and Others v. UK, Application 5577, 5583/73, Decision of the

Commission, April 5, 1973.
5. The Greek case (1969) 12 YB 1.
6. (1994) 19 EHRR 539.
7. Committee against Torture, Consideration of Reports Submitted by State

Parties under Article 19 of the Convention, Initial State Reports Due in 1990,
Addendum United Kingdom, para. 67, UN Doc. CAT/C/9/Add.6.

8. Aksoy v. Turkey, 23 EHRR 553 (1996)
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9. See Fox, Campbell and Hartley v. UK, (1990) 13 EHRR 157, and more
ambiguously in Brogan v. UK (1989) 11 EHRR 117.

10. Contrast Fox, Campbell & Hartley v. UK with the subsequent decision
in Margaret Murray v. UK (1994) 19 EHRR 193. See also O’Hara v. UK, (2002)
34 EHRR 32.

11. McCann and Others v. UK, (1996) 21 EHRR 97; John Murray v. UK,
(1996) 22 EHRR 29; John Tinnelly & Sons Ltd. and Others and McElduff and
Others v. UK, (1999) 27 EHRR 249; Averill v. UK, (2001) 31 EHRR 36; Magee
v. UK, (2001) 31 EHRR 35 ; McKerr v. UK, (2002) 34 EHRR 20; Shanaghan v.
UK, Appl. no. 37715/97; Kelly and Others v. UK, Appl. no. 30054/96 (May 4,
2001); McShane v. UK, (2002) 35 EHRR 23; O’Hara v. UK, (2002) 34 EHRR 32;
Brennan v. UK, (2002) 34 EHRR 18; Finucane v. UK, (2003) 37 EHRR 29, Shan-
non v. UK, (unreported) October 4, 2005.

12. See Stewart v. UK, (1985) 7 EHRR 453; X. v. UK, Farrell v. UK, (1983) 5
EHRR 466; and Kelly v. UK, (1993) 16 EHRR 20. In McKay v. UK, (unreported)
October 3, 2006, no breach was found.

13. Kaya v.Turkey, (1999) 28 EHRR 1; Salman v.Turkey, (2002) 34 EHRR 17;
Cakici v. Turkey, (2001) 31 EHRR 5; Ertak v. Turkey, Appl. no. 20764/92 (May 9,
2000); Timurtas v.Turkey, (2001) 33 EHRR 6; Yasa v.Turkey, (1999) 28 EHRR 408.

14. Khashiyev and Akayeva v. Russia, Appl. nos.57942/00 and 57945/00
(2006) 42 EHRR 20; Isayeva v. Russia, Appl. no. 57950/00 (2005) 41 EHRR 38,
and Isayeva, Bazayeva and Yusupova v. Russia, Appl. nos. 57947/00, 57949/00,
57948/00 (2005) 41 EHRR 39.

15. UN Commission on Human Rights, “Report of the Working Group on
Arbitrary Detention” (February 15, 2006), UN Doc. E/CN.4/2006/20; UN Com-
mittee Against Torture, “Conclusion and Recommendations of the Committee
against Torture, United States of America” (July 25, 2006) UN Doc. CAT/C/
USA/CO/2; UN Human Rights Committee, “Concluding Observations of the
Human Rights Committee, United States of America” (September 15, 2006),
UN Doc. CCPR/C/USA/CO/3.

5. Landman, The United Kingdom

1. Indeed, since the July bombing and increasingly so after the foiled plot to
attack trans-Atlantic flights, Britain is struggling to understand how it has
become a breeding ground for such radicalism, even though the level of public
discourse has descended into offensive and defensive rhetoric about the clash of
values, the use of the veil in public, and what is acceptable in a modern democracy.

2. British forces had initially used hooding in its military operations in Iraq
to hide the identity of detainees, but then-Defence Secretary Geoff Hoon
banned the reinstatement of such practices in late 2003.

3. The government has promised to establish a supreme court that would
replace the House of Lords, but it has been unsuccessful in abolishing the posi-
tion of lord chancellor, a medieval legal institution that has evolved to its mod-
ern role in having responsibility for constitutional affairs, royal affairs, and rela-



tions with the Church and Crown Dependencies (see http://www.dca.gov.uk).
See Blom-Cooper 2005; Beetham et al. 2002; Quinn 2005.

4. In an ongoing case concerning the treatment of Iraqis, an appeals court
ruled on December 21, 2005, that the full reach of the Human Rights Act
extends to British military forces posted abroad and includes their actions inside
and outside British controlled facilities (O’Hanlan 2006).

5. One of the most controversial uses of this power involved a House of
Lords decision that allows the surviving partner in a homosexual couple tenancy
rights and other benefits related to the deceased.

6. See http://www.parliament.uk/parliamentary_committees/joint_committee
_on_human_rights.cfm.

7. For an act with 129 sections, the government timetabled just sixteen
hours over three days for the House of Commons to consider the legislation,
while giving the House of Lords nine days. See Haubrich 2003: 8–9.

8. Deportation to a country that tortures or engages in inhuman and degrad-
ing treatment would itself constitute a violation of Article 3 of the ECHR, which
is why the government sought the power to detain those suspects who face
such fate upon deportation. In the event, the Law Lords found that the attempt
to create such a power was also incompatible with the ECHR. See Blom-Cooper
2005: 236–37; Parker 2005: 129.

9. It is arguable that this power itself is derogable under the ECHR since it
is still a denial of liberty and may well be challenged (seeBlom-Cooper 2005:
236). Indeed, the Council of Europe’s commissioner for human rights found that
the control orders violate basic rights found in the ECHR and that the protec-
tion of judicial review in its current form over the use of such orders was sim-
ply too weak (Council of Europe 2005). Also see Blom-Cooper 2005: 236; and
Amnesty International UK, “Proposed ‘Control Orders’ Would Violate Human
Rights,” press release, AI Index EUR 45/004/2005, February 22, London.

10. A. Gillan and F. al Yafari, “Control Order Flaws Exposed,” The Guardian,
March 24, 2005. http://www.guardian.co.uk/terrorism/story/0,12780,1444611,00
.html.

11. C. Clarke, “Response: I Welcome the Ban on Evidence Gained through
Torture,” The Guardian, December 13, 2005, 30.

12. Reported in M. Holden, “Judges Blamed as Terrorism Suspects Flee,”
Reuters, October 17, 2006.

13. Countering International Terrorism: The United Kingdom’s Strategy,
July 2006, Cm. 6888, Annex A, pp. 31–32; M. Campbell and J. Burns, “Blair Falls
Short on Promised Counter-Terrorism Measures,” Financial Times, July 7, 2006.
See also Blick, Chowdury, and Weir 2006: 25.

14. In its November 10, 2005, edition, The Sun said that the MPs had
“IGNORED the wishes of the vast majority of Britons and HUMILIATED Tony
Blair by inflicting his first Commons defeat.”

15. There are numerous press releases, briefing papers, and letters available
on all their Web sites; see http://www.liberty-human-rights.org.uk, http://www
.justice.org.uk, and http://www.amnesty.org.
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16. Liberty UK, “Terrorism Bill: Liberty’s Briefing for Second Reading in the
House of Lords,” November 2005; http://www.liberty-human-rights.org.uk.
See also Parker 2005: 125–28.

6. Shafir, The ‘Israeli Model’

I wish to thank Gad Barzilai, Vivienne Bennett, Rachel Brenner, Lisa Hajjar,
Joseph Klett, Lucy Mair, and Michael Schudson for their thoughtful comments
and assistance.

1. The General Security Service is Shin Beth or Shabak in Hebrew; hence-
forth it will be abbreviated GSS.

2. Bybee to Gonzales, August 1, 2002, memo re: standards of conduct for
interrogation, a.k.a. the “Torture Memo,” reproduced in Greenberg 2006: 343–
44. See also Lisa Hajjar, “In the Penal Colony,” The Nation, February 7, 2005.

3. November 7, 2005; see David Bloom, “McCain, Israel and Torture,” Coun-
terpunch, November 8, 2005; http://www.counterpunch.org/bloom11082005
.html.

4. See also “Let America Take Its Cues from Israel Regarding Torture,” Jew-
ish World Review, January 30, 2002.

5. Israel, Landau Commission, 1987 (henceforth LC).
6. There is an unexpected connection between the two cases: Nafsu identi-

fied (from a photo published in an Israeli newspaper) one of the security agents
involved with the Bus 300 case as one of his interrogators. The exposure of that
agent’s lying in the Bus 300 case served as the major justification in Nafsu’s
appeal to reopen his case (Shelef 1990: 186 n. 3.).

7. “Shin Bet and IDF Paid 2.4 Million NIS to a Group of Palestinian Torture
Victims,” press release by Advocate Dan Assan.

8. A telling example is found in an interview with General Shlomo Goren,
Israel’s former chief military rabbi and chief rabbi. To the question, “Isn’t tor-
ture of prisoners against the law?” he responded, “How so? Any law that serves
the interests of the people of Israel is a good law. A law that’s contrary to the
interests of the people doesn’t exist as far as I’m concerned. But I don’t think
anyone broke the law” (“Wrong Arm” 1991: 14).

9. Jon Elmer, “Israeli Terror Compensation Rules Treat Jews Victims Differ-
ently,” The New Standard, August 31, 2005; http://newstandardnews.net/
content/?action’show_item&itemid’2300.

10. Reuven Paz, “The Threat of Jewish Terrorism in Israel,” August 30,
1998; http://www.ict.org.il/articles/articledet.cfm?articleid’45.

11. “Diskin: Shin Beth Softer on Jewish Terror Suspects,” Ha’aretz, Febru-
ary 2, 2006.

12. See, for example, http://en.wikipedia.org/wiki/Operation_Phoenix. For a
list of publications and memoirs, see http://users.skynet.be/terrorism/html/
vietnam_phoenix.htm.

13. Artzi v. Attorney General 264/65, quoted in LC 4.2, p. 77; and also in
SC 9.
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14. http://outofkhiam.tripod.com/Haaretz100200.htm.
15. “To date, no cases of interrogation in which the ‘defense of necessity’

was pleaded have been brought for the approval of the Attorney General.”
Answer of Minister of Justice Meir Shitrit to parliamentary interpellation of
Member of Knesset Zehava Gal’on, July 11, 2001; see PCATI 2001: 39.

16. In fact, when the court was ready to move, it did so disregarding the
standing of the applicants, none of whom were subject to torture and some of
whom have been released already.

17. http://www.hrw.org/reports/2002/isrl-pa/.
18. In fact, although forty-three legislators proposed a law permitting

“physical pressure” in late 1999, it was never passed (Gross 2004: 375–77).
19. Amos Harel, “GSS Used ‘Exceptional Interrogation Means’ 90 Times

since HCJ Ruling,” Ha’aretz, July 25, 2002; PCATI 2003: 17.
20. Charlie Savage, “Bush Shuns Patriot Act Requirement: In Addendum to

Law, He Says Oversight Rules Are Not Binding, Boston Globe, March 24, 2006;
http://www.boston.com/news/nation/articles/2006/03/24/bush_shuns_patriot
_act_requirement/.

21. “Bush Signs Military Commissions Act,” October 17, 2006, The Jurist.
http://jurist.law.pitt.edu/paperchase/2006/10/bush-signs-military-commissions-
act.php.

7. Martí, Domingo, and Ibarra, Counterterrorist

Measures in Spain

1. Analyses of the scale of repression during the Franco dictatorship and the
absence of any form of reparations (symbolic or material) only really began to
emerge in Spain during the 1990s—indeed, when the numbers of those most
affected were beginning to dwindle. See especially Aguilar Fernández (1996,
1997, 1998, 2002); Morán (1991); Preston (1995).

2. There is an abundant literature on Basque nationalism. For syntheses, see
Bruni (1987); Domínguez Iribarren (1998); Douglass and Ibarra (2005); Egaña y
Giacopucci (1992); Elorza (2000); Ibarra (2003, 2005); Letamendia (1994); Mata
(1995); Onaindia (2000); Villanueva (2000); Zallo (2000); Wieviorka (1993); and
Zulaika (1988).

3. There is limited academic work on the extreme right; notable exceptions
include Rodríguez Jiménez (1992) and Casals (1998, 1999).

4. The literature on the extent of the repression under Franco is relatively
recent but rapidly growing. Up to the end of the 1950s the similarities with Nazi
ideology and Italian fascism were very evident; see, for instance, Marin,
Molimero, and Ysás, (2001); Fontana (2005); and Vázquez Montalbán (2005).
From 1959 on the regime began a process of economic liberalization, which had
no impact on improving civil and political rights or relaxing the structures of
social control. The last death sentences were signed as late as a few months
before Franco’s death in 1975.
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5. To some extent this is also true regarding transitional justice. Only very
recently have there begun to emerge some forms of reconstruction of historical
memory in Spain regarding the Franco years, long after many other newer
democracies have advanced farther down the path of truth, justice, and repara-
tions—ironically, in some cases, with the help of the Spanish judicial system
(most notably in the arrest of the Chilean dictator Augusto Pinochet, and in
court cases against members of the Argentine military at the request of Span-
ish judge Baltasar Garzon).

6. Earlier the powers of civilian court judges had been extended with regard
to acts of terrorism, which previously had been dealt with under military juris-
diction, with decree-law 2/1976 of February 18, 1976. The tribunal of law and
order was eliminated and the Audiencia Nacional (National High Court) was
created with the jurisdiction to deal with crimes related to terrorist activity.

7. It is worth highlighting the recent reports by the UN Special Rapporteur
on torture, 2001 (E/CN.4/2002/76/Add.1), 2002 (E/CN.4/2003/68/Add.1) and
2003 (EC/CN.4/2004).

8. In 2004, 719 Basque prisoners were held in 88 different detention centers
across six different countries. Of the 588 Basque prisoners held in Spain, only 11
were held within the Basque country. Of the 152 held in France, none were held
in the French Basque region (Etxerat cited in Ubasart, 2005).

9. This position, Director General de Seguridad, is one of the more impor-
tant within the ministry of the interior.

10. The MLNV combines the social and political organizations that form the
core of radical Basque nationalism, in which Batasuna plays a dominant role.

11. In March 2002 Aznar refused to receive the leader of the PSOE because
he was alleged to have spoken with the president of the Basque government,
Ibarretxe.

12. For recent discussions on issues of human rights, democracy, multicul-
turalism, and violence in Spain, see, for instance, del Águila (2006), Sánchez
Cuenca (2006), and Ibarra y Dougals (2005).

13. Elaine Sciolino, “Spanish Judge Calls for Closing U.S. Prison at Guan-
tanamo,” New York Times, June 4, 2006..

8. Adelman, Canada’s Balancing Act

a note on sources: In the text and notes to this chapter, references to some
Canadian government documents will be given by the letter “C” followed by
the abbreviation (e.g., “C, ATA”). These may be found in the Bibliography under
the heading “Canadian Government Documents,” with the abbreviation given
in brackets.

1. McLellan and Cotler 2005. This statement has enhanced credibility
because of the signature of Irwin Cotler, a former McGill University law pro-
fessor and one of the foremost international lawyers who defended prisoners of
conscience, including Nelson Mandela and Natan (Anatoly) Sharansky. Cotler is
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both a thoughtful scholar and a committed activist on behalf of human rights
(see, e.g., Cotler 2002).

2. This was identified prior to 9/11. Canada “has been a frequent destination
for international terrorists and their supporters” (C, CSIS, 2000: para. 2). CSIS
had a responsibility “to identify individuals and groups in Canada who are sus-
pected of working with terrorists in support of their activities” (ibid., para. 7).

3. The MacDonald Commission revealed that the RCMP’s agents had been
responsible for planning and sometimes carrying out terrorist activities.

4. Though Canadians generally do not consider their country vulnerable,
the Kelly Committee found that Canada is a “primary venue of opportunity to
support, plan, or mount terrorist attacks” (C, Kelly, 1999, para. 9).

5. Singh Parmar was eventually shot by police in Punjab in 1992.
6. “The Terrorist Within: The Story behind One Man’s Holy War against

America,” The Seattle Times, June 23–July 7, 2002, provides a Keystone Cops
version of the RCMP’s handling of Ressam’s preparations.

7. Rod Mickleburgh, “Terrorism Suspect Deported from Canada,” The Globe
and Mail, January 13, 2006, A2.

8. “In essence, human security means safety for people from both violent
and non-violent threats. It is a condition or state of being characterized by free-
dom from pervasive threats to people’s rights, their safety, or even their lives”
(C, Human Security, 1999: 3).

9. For insight into the debate prior to and after 9/11 with respect to the ten-
sion between human rights and security concerns, see Promises to Keep (C,
Promises, 2001), published immediately after but prepared before 9/11, and the
Senate Report on the human rights implications of the ATA legislation (C, Sen-
ate, 2005).

10. The formal title of the Arar Commission is the Commission of Inquiry
into the Actions of Canadian Officials in Relation to Maher Arar.

11. http://www.psepc-sppcc.gc.ca/prg/ns/index-en.asp.
12. For various practices initiated with respect to border controls, see Adel-

man 2002.
13. The targets go beyond suspected terrorists to include those who have

violated human or international rights or engaged in serious criminality.
14. Differential treatment of citizens versus noncitizens is an accepted prin-

ciple of international law. Detention under security certificates is a matter that
applies to foreigners on Canadian soil who are always free to leave the country.
The issue of deportation to countries where the deportees are subject to torture
is an issue applicable to both Canadian citizens and foreigners. Canada cannot
take any action to deport an individual to a country to face torture. However,
once a Canadian citizen is in that position, the Canadian government has a spe-
cial responsibility to use all reasonable measures to extricate the Canadian
citizen.

15. “In the national security context, the relevant exemptions [from the
freedom to access information as spelled out in the Access to Information Act]
include information obtained in confidence from a foreign government, foreign



institution, or international organization of states; international affairs and
defence; law enforcement and investigations, and personal information” (C,
Commission, 2004b: 8; cf. C, Access, 1985, sections 13, 15, 16 and 19).

16. Professor Stephen Toope noted with respect to his role in the Arar case
(in determining Arar’s credibility with respect to his claim that he was tortured)
that “I was not refused access to any material that I requested to see,” including
“notes taken by the Canadian consular officer, Mr. Léo Martel, after his consular
visits with Mr. Arar . . . and protected email communications amongst Canadian
government officials during and after Arar’s detention.” Toope added, “I discov-
ered no ‘secret’ material that caused me to re-evaluate that had been provided in
public sources” (C, Toope, 2005: 2).

17. For example, in another case, Issam Al Yamani had two security certifi-
cates overturned, one because it relied on unconstitutional provisions, the other
because the Security Intelligence Review Committee (SIRC) “failed to properly
analyze the evidence before it in reaching the conclusion” (C, Yamani, 2002: 1).

18. In August 2002, fingerprints taken in 1996 of Jaballah were found to be
those of Mahmoud Al Sayed Gaballah Said, who was wanted by Egypt as a
member of a terrorist organization responsible for planning terrorist actions and
supplying weapons and explosives to terrorists, and assisting in terrorist escapes.
Second, Jaballah spent time in Afghanistan in 1993–94, a country he had denied
visiting. Third, when Mohamed Zeki Mahjoub, who ran a “farm” in Sudan for
Osama bin Laden and was a member of the Shura or governing body of al Jihad
(AJ), was arrested in 2000, he carried a name which he admitted referred to
Jaballah. Fourth, correspondence for Jaballah from Canada and abroad was
received at a postal box up to June 1999; Jaballah testified that the box had not
been used. In December 1999, a computer disk found in the possession of Khalil
Said Deek, a member of the information committee of AJ, included Jaballah’s
post office box address. Information with respect to AJ and al Qaeda, not avail-
able prior to November 1, 1999, pointed to Jaballah’s having been in contact with
Ayman Al Zawaheri, the leader in integrating AJ with al Qaeda. In summer
1998, Jaballah was in contact with Ibrahim Eidarous and Abdel Al Bari, senior
London operatives of AJ and al Qaeda who claimed responsibility for the bomb-
ings of the American embassies in Kenya and Tanzania in August 1998. Jabal-
lah acknowledged contacts with Kassun Daher, a Canadian member of an
extremist organization based in Lebanon. Jaballah had contact with Thirwat
Salah Shehata, a member of a committee of three that was leading AJ, the head
of the security committee, and a member of its governing body, the Majlis
Shura. Jaballah admitted contact twenty times with the International Office for
the Defence of the Egyptian People (IODEP), the front used as a communica-
tions center related to the 1998 bombing of the American embassies in Kenya
and Tanzania. Anyone with access to and in contact with AJ–al Qaeda commu-
nication centers in Baku, Azerbaijan, and London would reasonably be consid-
ered to be high up in the organization. As Justice Mackay stated, “unless he
(Jaballah) was a senior AJ–Al Qaida operative, he could not have had contact
with so many others who were senior members and active in those organiza-
tions” (C, Jaballah, 2003: 85).
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19. In Mohamed Harkat v. Canada (Minister of Citizenship and Immigra-
tion), 2005 FC1750, the guideline states: “Where removal of a foreign national is
delayed so as to bring into play the reasonable time requirement, the judge . . .
must consider the delay and look to the causes of such delay.Time and behaviour
of the parties are the essence of subsection 84 (2) application for release from
detention” (para. 76).

20. In balancing the risk to torture for a potential deportee and the risk to
Canadian security, in accord with the Suresh decision by the Supreme Court of
Canada (C, Suresh, 2002), the evidentiary process for making that determina-
tion of balance is crucial if the evidence for the person posing a risk was not ade-
quately accessible, but the public evidence available pointed to a very high risk
of torture upon return in spite of diplomatic assurances (Human Rights Watch
2004a). In the Suresh case, the judge questioned the reliability of diplomatic
assurances, especially from countries that practiced systematic torture. “Where
the Minister is relying on written assurances from a foreign government that a
person would not be tortured, the refugee must be given an opportunity to pre-
sent evidence and make submissions as to the value of such assurances” (C,
Suresh, 2002: 123). Otherwise, the weight had to be cast in favor of the individual.

21. Amnesty International Canada 2005b: 1. See also Amnesty International
Canada 2004a: 6, in which Amnesty deplored the Canadian bureaucratic culture
of secrecy.

22. “The nature of intelligence is that we rarely, if ever, have complete infor-
mation. Rather, intelligence reporting and assessments are based on fragmented
and sometimes contradictory information. It is therefore essential to bring
together information on threats to Canada from all available sources [my ital-
ics] and properly assess it in order to provide as accurate and complete a picture
as possible (C, Securing, 2004: chapter 3). Proper assessment is critical. Recom-
mendation 3 of the 2006 Arar Commission Report (C, Commission, 2006)
pointed to the need to ensure that investigators are properly trained so that
information is “analyzed with accuracy, precision and a sophisticated under-
standing of the context from which the information originates”; Recommenda-
tion 8 set the key standards as “relevance, reliability and accuracy.”

23. After President Bush pledged “to protect the American people and their
friends against future attacks,” he admitted that “the USA arrests people and
sends them back to their country of origin.” In so doing, the United States seeks
“assurances that nobody will be tortured when we render a person back to their
country” (press conference, March 16, 2005; http:/www.whitehorse.gov/news/
release2005/03/20050316–3.html). Was the request for assurances intended to
ensure that torture would not be practiced? Were any measures used to assess
the reliability of such assurances? What record was there of nontorture follow-
ing the receipt of such assurances? Did the United States even track performance?

24. See the fact-finding report by Professor Stephen J. Toope (C, Toope,
2005).

25. The three-volume report providing the factual analysis of the case and
twenty-three recommendations was finally released on September 18, 2006 (C,
Commission, 2006).
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26. For an in-depth chronological narrative of the Arar affair, see “CBC News
In Depth: Maher Arar—Timeline” (http://www.cbc.ca/news/background/arar/
index.html), from which my account partially draws.

27. See Amnesty International Canada 2005a: 13, exhibit P-42, tab 31, and
the May 11, 2005, testimony by Consular Officer Maureen Girvan (transcript
pp. 1850–51). The Arar Commission concluded in its 2006 report that there was
“[n]o evidence that Canadian officials participated or acquiesced in the Ameri-
can authorities decision to detain and remove Mr. Arar to Syria . . . and there is
no evidence that any Canadian authorities—Royal Canadian Mounted Police
(RCMP), Canadian Security Intelligence Service (CSIS) or others—were com-
plicit in those decisions” (C, Commission, 2006: 14). Further, by not informing
the Canadian authorities, the American action breached the Vienna Convention
on Consular Relations. Of course, deporting Arar to Syria also breached the UN
Convention against Torture and Other Cruel, Inhuman, or Degrading Treat-
ment or Punishment.

28. The Arar Commission concluded that while Arar was held and tortured
in Syria, Canadian agencies used information about him received from the Syr-
ians—which likely was obtained by torture—without performing any ade-
quate reliability assessment to determine whether the information resulted
from torture.

29. RCMP Superintendent Mike Cabana told the commission on June 30,
2005, that the RCMP had shared intelligence with Syrian officials in fall 2002
when Arar had been in prison.

30. According to the Arar Commission Report (C, Commission, 2006: p. 13,
section 4.1), both before and after Arar’s detention in the United States, the
RCMP provided inaccurate information to American authorities that portrayed
Arar in an unfair fashion.

31. C, CSIS, 2000: para. 2, 3.
32. However, the Arar Commission found otherwise, for the report con-

cluded that the efforts lacked “a single, coherent approach to efforts to obtain his
release” (C, Commission, 2006: 15).

33. The fact-finder report issued by the commission at the end of October
2005 (C, Toope, 2005) confirmed that Arar had been tortured in the Syrian
prison. The report makes for very painful reading. Evidence by Arar indicated
that early reports of his torture, horrendous enough, had been somewhat exag-
gerated—he was not bent in an automobile tire for many hours at a time.

34. Human Rights Watch, “Report to the Canadian Commission of Inquiry
into the Actions of Canadian Officials in Relation to Maher Arar,” June 7, 2005.
http://hrw.org/backgrounder/eca/canada/arar/.

35. On the release of the Arar Commission’s report, Lead Counsel Paul Cav-
alluzzo stated, “There are portions of the public report which have been redacted
because of the government’s assertion of a claim of national security confiden-
tiality (NSC). However the Commissioner is of the opinion that this informa-
tion should be disclosed to the public. The Commissioner urges the government
to refer this dispute to the Federal Court for an expeditious resolution so that
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the public might get maximum disclosure” (press release, Ottawa, September
18, 2006).

36. According to information filed with the commission, CSIS had handed
the file over to the RCMP. Though the RCMP had received the information that
Arar had been detained by the Americans before he was deported to Syria, and
the RCMP had shared the information with CSIS, CSIS only attended to the
fact that Arar had been detained after he had already been deported. However,
the key issue is what the RCMP knew, for the RCMP then had charge of the file.
And the RCMP need not have known of American plans to both arrest and
deport Arar. The issue was whether the RCMP was aware that American
authorities were very likely to question Arar and then should reasonably have
expected the Americans to refuse admission to the United States, thus leading to
Arar’s return to Syria. On August 23, 2005, RCMP Sergeant Rick Flewelling
admitted that he informed American officials that Arar had Syrian as well as
Canadian citizenship, but the officer fell back on the RCMP litany that he did
not know of American plans to deport Arar to Syria. He did not testify about
what he could reasonably have expected to happen to Arar (C, Commission,
2006: p. 16, section 4.4).

37. The RCMP used an opposite model of total imbalance according to an
unethical criterion—protect one’s own institution, not the security of Canada—
and damn the effects on the individual. The report shows that both before and
after Arar’s return to Canada, officials leaked confidential and inaccurate infor-
mation to the media for the purpose of damaging Arar’s reputation or protect-
ing their self-interest or government interests even though there was no evi-
dence to indicate that Arar had committed any offense or that his activities
constituted a threat to the security of Canada.

38. CBC News, “Graham Sorry for Length of Arar’s Prison Stay,” April 23,
2005.

39. According to the commission’s final report, “It is very likely that, in
making the decisions to detain and remove Mr. Arar to Syria, the U.S. authori-
ties relied on information about Mr. Arar provided by the RCMP . . . . [T]he evi-
dence strongly supports this conclusion” (C, Commission, 2006).

40. Heyman was prescient in anticipating the outsourcing of intelligence
collection to countries that use less scrupulous methods to collect information.

9. Heinz, Germany

The following acronyms are used in the text and notes:

BfV Bundesamt für Verfassungsschutz/ Federal Office for the Pro-
tection of the Constitution. Domestic intelligence, with individual
autonomous agencies on the level of the sixteen German federal
states.

BGS Federal Border Police; renamed Federal Police in 2005 (powers are
much more limited than those of, e.g., the FBI).



BND Bundesnachrichtendienst/Federal Intelligence Service. Foreign
intelligence.

GG Grundgesetz/German Constitution. Also called the Basic Law.
MAD Militärischer Abschirmdienst. Military intelligence service.
PKG Parlamentarisches Kontrollgremium. Parliamentary control

committee for the three German intelligence agencies (BfV,
BND and MAD).

RFA Rote Armee Fraktion/Red Army Faction
StGB Strafgesetzbuch/German Penal Code
StPO Strafprozessordnung/German Code of Criminal Procedure

1. I owe the following conceptualization to Todd Landman and fellow
contributors.

2. As one federal ministry official told me some time ago regarding a Latin
American country, “we would have liked to help professionalize the police, but
politically this is not feasible at the moment because of the outcry of human
rights groups and the media in view of human rights violations committed by
the police.”

3. For contributions to the debate see, among many others, Brugger 1995,
1996; Follmar, Heinz, and Schulz 2003; Bielefeldt 2004; Nitschke 2005; and
Reemtsma 2005.

4. There are many publications on the RAF. In particular, see Schubert 1968;
Becker 1977; Fetscher 1977; Funke 1977; Horchem 1987, 1990; Peters 1991,
2004; Hauser 1997; Wunschik 1997; Straßner 2001; Waldmann and Malthaner
2003; Oesterle 2003; Biesenbach 2005 (a volume with many newspaper articles
that accompanied a Berlin exhibition about the RAF); and Kraushaar 2006.

The German government has published documentation including secret
memos by RAF members (German Government 1978). Numerous government,
academic, and journalistic contributions have been published on the origins and
activities of, internal discussions about, and state reactions to the RAF, as well as
debates within civil society. A large number of former RAF members, both those
who still supporting its strategy as well as those who now dissent, have pub-
lished their views in books and interviews.

5. See Schubert 1968 and collections of RAF political declarations in Bakker
Schut, Pieter 1987; Germany, Bundesministerium des Innern, 1975; and ID-
Verlag 1997.

6. Apart from the RAF there were two other violent left-wing phenomena.
The 2nd of June Movement was a much smaller group founded in Berlin. “2nd
of June” refers to the 1967 assassination attempt on the student leader Rudi
Dutschke by a former policeman, which left Dutschke severely wounded and
with chronic aftereffects. Part of the group merged with the RAF in 1980. There
were also “revolutionary cells,” highly decentralised groups that attacked sym-
bolic buildings; they have hurt people only rarely, and killed no one (Horchem
1987:13).

7. In connection with the illegal wiretapping of the nuclear energy manager
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Klaus Traube’s phones, the chair of the Social Democratic Party, Herbert
Wehner, suggested that the wiretapping of telephones in Stammheim prison
should be suspended.

8. Author’s observations. I served as chair of the German section of
Amnesty International in 1977–79. Among many publications, see German
Government 1975; and Bakker Schut 1987. Oesterle 2003 reports on the expe-
rience of the Stammheim prison official Bubeck during these years. He refutes
criticisms of prison conditions.

9. See the decision of the European Commission on Human Rights of July
8, 1978, in the case of Ensslin, Baader, Raspe, DR 14,64 (84 ff.). Europäische
Grundrechte Zeitschrift 1978, pp. 314 ff. (Applications 7572/76, 7586/76, and
7587/76 ).

10. Among the many contributions on Germany’s post-9/11 climate, see
Tolmein 2002; Prantl 2002; Hirschmann and Leggemann 2003; Stevenson 2003;
Hein 2004; and Thamm 2004.

11. The German government has published an overview of antiterrorist
measures (Bundesministerium des Innern 2004a) and a collection of academic
contributions on radical Islamism (Germany, Bundesministerium des Innern,
2003). Annual reports on threats to internal security are being published every
year by BfV (for 2004, see Germany, Bundesministerium des Innern, 2004b).

12. See Waldmann and Malthaner 2003: 120; Glaeßner 2003: 276; and Kant
2005. Brugger is quite positive regarding the legality and necessity of the drag-
net (2004: 86–101).

13. “Die FDP ist ein Sicherheitsrisiko,” interview with Federal Minster of
the Interior Otto Schily, Die Welt, August 13, 2005; “Schily hält an Sicherung-
shaft fest,” netzzeitung.de, August 8, 2005, http://www.netzeitung.de/spezial/
kampfgegenterror/352090.html (accessed January 15, 2006).

14. Dana Priest, “CIA Holds Terror Suspects in Secret Prisons. Debate Is
Growing within Agency about Legality and Morality of Overseas System Set
Up after 9/11,” Washington Post, November 2, 2005, A1.

15. See “Fahndung mit Fallstricken,” Süddeutsche Zeitung, September 16,
2005; “Gravierender Folter-Fall,” Süddeutsche Zeitung, December 17–18, 2005;
“Verhöre auf Libanesisch” Die Zeit, January 19, 2006; and Germany, Federal
Crime Office, 2005.

16. See “US-Regierung wollte ‘Falsche Zeit, falscher Ort,’“ Der Spiegel, Feb-
ruary 24, 2007.

17. See “Der vergessene Gefangene,” Der Spiegel, November 21, 2005;
“Abgeordnete verlangen Aufklärung im Fall Zammar,” Der Spiegel, November
24, 2005, and “Entführungsfall Zammar: Berlin frühzeitig von USA informiert,”
http://www.n24.de, March 4, 2006.

18. Under German law, BND is legally empowered to investigate leaks for
the self-protection of the service, but this surveillance operation lasted way
beyond what was permissible.

19. In February 2006 two BND operatives during the ongoing war had
reported from Baghdad to the BND central office and had also passed on infor-
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mation to the U.S. military. This raised the question of whether, despite Ger-
many’s neutral stance on the Iraq military intervention in 2003, German agents
on the ground had supported the war effort, which the government denied
(“German Intelligence Gave U.S. Iraqi Defense Plan, Report Says,” New York
Times, February 27, 2006).

20. See the interview with Schäuble in Stuttgarter Zeitung, December 16,
2005.

21. “Merkel: Guantanamo Mustn’t Exist in Long Term,” Der Spiegel, Janu-
ary 9, 2006; http://service.spiegel.de/cache/international/0,1518,394180,00
.html (accessed March 31, 2006).
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